Global Governance 16 (2010), 139143

The Goldstone Report
on the Gaza Conflict:
An Agora
&

Introduction
Tom Farer

By concluding that, in its assault on Gaza under the rubric of seff-defense,
Israel had targeted the civilian infrastructure and consciously “punished”
the civilian population and demonstrated indifference to the suffering of
noncombatants and engaged in other acts in violation of the laws of war,
behaviors that possibly constituted in their totality crimes against human-
ity, the Goldstone Report became almost as controversial as the events pre-
cipitating it. In this agora, four eminent international lawyers, a mix of
scholars and practitioners, assess from their distinctive perspectives the re-
port’s methodology, its compliance with fact-finding norms, and the over-
all quality of its effort to apply norms of international law to a bloody
event in the ongoing multidecade conflict between Jews and Arabs over
the governance and division of the former British-controfled Palestinian
Mandate. Dialectically, they help to structure future debates over UN-
sponsored fact-finding and also the normative parameters of the use of
force by powerful states engaged in asymmetrical conflicts. Keyworps: [srael;
Goldstone Report; asymmetric conflicts; Palestinian-fsraeli conflict; crimes
against humanity, Israel and human rights; Hamas, Hamas and violations
of human rights; UN fact-finding, human rights at the UN

IF MATERIAL resources alone governed the allocation of power, security,
wealth, and other goods, national governments would invest far less time and
energy in efforts to influence the activities of the various organs of the United
Nations. Hence the substantial size of their investment attests to the impor-
tance imputed by governing elites (and many scholarly students of interna-
tional relations) to nonmaterial resources; in particular, the generation,
clarification, and application of norms. It seems clear that political strategists
attribute material consequences to norms because norms reflect popular and
governmental perceptions of what behavior is or will generally be deemed per-
missible and what behavior will evoke fear or revulsion. Their human capital
investment in the UN coincidentally confirms the conviction of governments
and other important actors in the field of international relations that UN organs
and activities contribute abundantly to the normative process.
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One form that contribution assumes is the reports stemming from n-
quiries commissioned by various UN organs that are carried out by individual
rapporteurs, commissions, and committees. Although the focus may be on the
facts of a particular case or a set of cases, the authors of those reports need to
invoke law in order to determine what facts are relevant and what conclusions
to draw and, often, what sorts of recommendations fo make. Many of the re-
ports concern human rights, which is a bit ironical in that in its early years the
principal organ of the United Nations concerned with human rights, the Human
Rights Commission, strove mightily to evade reporting on facts;! above all,
facts related to noncompliance with human rights norms and with the over-
lapping norms of the laws of war or international humanitarian law as that
body of laws is often called today. But fact-finding and the resulting reports
have been prominent in other areas; for instance, with respect to alleged vio-
- lations of norms governing the proliferation of weapons of mass destruction.

I believe that the UN'’s potential for clarifying norms and exposing viola-
tions far exceeds its present output. The UN will be able to tap more deeply
into its potential to clarify and particularly to persuasively expose gaps be-
tween norms (whether treaty or custom based) and their effective application
if its reports meet widely accepted standards of fairness, accuracy, historical
depth, and contextual sophistication and if they are noticed and disseminated.
My coeditor, Tim Sisk, and | believe that one useful function of a journal de-
voted to global governance is to foster critical appraisal of the reporting function
as well as to disseminate knowledge of reports that, by their subject and quality,
can confribute positively to public appreciation of controversial issues and
thereby influence national and transnational public opinion and ultimately the
behavior of states in relation to enforcing compliance with international norms.

The “Report of the United Nations Factfinding Mission on the Gaza Con-
flict.”"? the so-called Goldstone Report named after the mission’s chair, Richard
(oldstone, has penetrated public consciousness like few other reports and elicited
a remarkable degree of abuse from public and private sources. That i itself
seemed sufficient reason to ask experts whom we respect to join in reflecting
on the report and the reactions to it and to use our first “agora’ as a vehicle for
the dissemination of their views, But this was only a secondary reason. A more
important reason was that the Israeli operation in Gaza focused issues of central
importance to infernational peace and security about the use of force in asym-
metric conflicts, the sort of conflicts that are the norm today. Yet a third reason
was our concern with the symbolic resonance of the Isracli-Palestinian conflict;
in particular, its iconic role in the jihadi narrative that justifies employment of
mass casualty terrorism directed against Western targets {(and persons and insfi-
tutions deemed collaborative with the West} as acts of self-defense against piti-
less opponents.

Experts are also human beings who cannot avoid carrying about moral, po-
litical, ideological, and group-identity commitments that are bound to infiuence
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their judgments about the relevance of facts, the reliability of evidence con-
cerning those facts, and the identification, interpretation, and application of
relevant legal and moral norms. So in seeking participants in this agora, we
certainly tried to find scholars and practitioners knowledgeable about interna-
tional law and human rights (and about the problematic of fact-finding in
highly conflictual settings). Other criteria were that they be sufficiently con-
cerned about the conflict between Israel and the Palestinians, and be well ac-
guainted with the historical setting and of predictably different points of view
and sympathies, but with a common commitment to bona fides in the expres-
sion of their views and a readiness to respect the bona fides of persons with
other points of view. Finding people who met all of these criteria and were
willing to write about the report and to adhere to our rather strict time limits
was not altogether easy, But I feel that we have been successful and that the
essays of Dinah PoKempner, Ed Morgan, Richard Falk, and Nigel S. Rodley
will collectively contribute to a more rational and structured discussion of the
Goldstone Report and of the issues it raised (or should have raised).

I use the future tense in the previous sentence and the paragraphs that fol-
low because, as [ am writing this Introduction, | bave not yet seen the final
drafts. At this point, I simply want to underscore several issues that I think these
authors should address.?

One is whether normative restraints on the means a government may legit-
imately employ 1n seeking to reduce domestic threats to public order are greater
than the restraints it faces in confronting a transhorder threat.* More specifi-
cally, must it choose means that minimize the risk of injury to mnocent per-
sons (“collateral damage”)? My own view is that governments should be deemed
subject to greater restraints in confronting domestic threats in part because a
government normally has more options in avoiding and preemipting domestic
threats (except in the context of large-scale civil war) to public order and re-
ducing their causes than it does with respect to threats originating in another
sovereign state. Not only does a government have more options but, in addition,
it is legally restrained by the doctrine of national sovereignty and by collective
concern for international peace and security from directly addressing the griev-
ances in foreign jurisdictions that give rise to the threat or preventively dis-
abling threats that are incubating beyond its borders. In addition, the widely
{(but, by no means, universally) recognized Responsibility to Protect® applies to
governments in relation to their own citizens. This responsibility, I believe, has
two dimensions. One is protecting innocents from criminal assault. The other is
avoiding to the greatest extent possible means of law enforcement that are vir-
tually certain to injure innocents, Furthermore, by ratifying the International Cov-
enant on Civil and Political Rights, as virtually every government has, cach state
assumes special positive responsibilities in relation o persons residing within
its jurisdiction. A ratifying state does not assume an obligation to rectify viola-
tions of due process and other rights in other jurisdictions.
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The 1ssue as [ have framed it is relevant to the Gaza conflict but, of course,
only if Gaza is deemed to be a territory within Israel’s de facto frontiers. Else-
where I have defended the conclusion that Gaza is analogous to a sprawling
prison camp from which, on the basis of a simple cost-benefit analysis, the
guards have been removed to the periphery from which point they continue to
control the lives of the prison inmates to the extent that it serves the interests
of the Israeli government. In this connection, I note continued Israeli control
over Gaza’s airspace and seacoast and its claim of right to enter the territory at
any time to seize or kill persons deemed to be plotting against Israeli public
order. In short, Israel does not act as if, in moving forces (and settlers) out of
Gaza, it has thereby recognized Gaza as a sovereign state.

A second related issue that I hope the authors will address is when and
whether states are prohibited {rom employing violent means certain to cause col-
lateral damage if the same result can be achieved by other means, and whether
other means were available in this instance. It is alleged, for instance, that before
the attack on Gaza began, Hamas had offered a mutual cease-fire if Israel would
promise to cease seizing or killing Hamas militants. Assuming that Hamas had
done so, was Israel obligated to accept that offer rather than launch an assault
which, by any count, killed hundreds of civilians? Could it be more narrowly
argued that Israel had an obligation to make concessions only if the actions de-
manded were, In any event, required by international law? An example might be
releasing Palestinian prisoners who had been held for months or years without
charge or rial or had been tried by special military tribunals failing to meet uni-
versal due process standards (which is a normal incident of military trials other
than courts-martial exercising jurisdiction over one’s own troops).

A third issue concerns the legality of what appears to be Israel’s declara-
tive reprisal policy of disproportionate response to illegal acts, a response de-
signed to optimize deterrence. Aside from the question of whether reprisals
need 1o be proportional to the injury suffered, there is the related question of
whether reprisal can include attacks on civilian infrastructure at least in part to
create popular demands on political leaders to avoid proveking Israel.

Finally, I hope that one or more of the writers will discuss the methods em-
ployed by the Goldstone Mission in its efforts to ascertain the facts. Did they
correspond to best practices as developed by well-established and prestigious
mvestigative bodies like the Inter-American Commission on Human Rights of
the Organization of American States?6 @&

Notes
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Valuing the Goldstone Report

Dinah PoKempner

THE GOLDSTONE REPORT had a politicized and emotional reception that has
colored its evaluation to date. There have been so many attacks on the report,
both before and after its release, that the campaign took on a life and logic of
its own. Most of the attacks allege bias in some way without seriously con-
testing the actual findings of the report. Given that Justice Richard Goldstone
revised the mission’s mandate to apply equally to all sides, and found serious
crimes on the part of both Hamas and Isracl, these attacks are ill-founded at
best and sometimes just efforts to change the subject. But calls of bias strongly
resonate, given Israel’s sense of continual siege and the mission’s sponsorship
by the UN Human Rights Council, hardly a neutral broker in the conflict. An-
other frequent contention is that the report passes judgment on Israel’s right to
defend itself, or pronounces standards that make effective self-defense impos-
sible. This angle plays into both Jewish anxiety over the threat to the existence
of Israel, and Western worries about fighting asymmetrical war. The few cri-
tiques that go to real substance tend to rely on the inadequately documented
assertions of Israeli officials or reflect disagreements on the proper legal stan-
dards to apply to the conflict. So far, there has been virtually no well-sourced,
transparent response by either side to the report’s very serious aliegations.

The scuffling obscures a longer perspective: will the report accomplish its
mission; namely, to impel the parties in conflict to examine their conduct and
hold those responsible for violations to account? A functional assessment of
the report on its own terms, compliance with human rights and international
humanitarian law (IHL), is most relevant to those who suffered violations and
to the development of law, practices, and institutions in this area.! From this
vantage point, there 1s a mixed picture, with some success.

As an example of UN fact-finding, the mission followed the best UN ef-
forts, and its findings are consistent with that of other independent analysts.
Although it might have been more explicit as to the evidentiary standards it
employed, the mission did consider facts on each side and explained how 1t
discounted or credited evidence. Its legal analysis follows current international
legal interpretation while opening new questions to debate and development.
The report provided a detailed template against which to judge progress in in-
vestigation and accountability.

However, action by the Security Council on the report remains blocked,
and Israel has so far rejected an independent commission of inquiry. The mis-
ston doubtiess prompted more visible efforts by the Israel Defense Forces (1DF)
to investigate itself, and more discussion on whether the IDF’s investigations
and legal oversight of military operations are adequate. It is unclear whether
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Hamas, despite its cooperation with the inquiry, will take any action against
those responsible on its side, but at least there is now some pressure in the en-
dorsement by the Human Rights Council of a report that holds it to account.
While this is still far from the accountability that the report called for, it is at
least a step in the right direction.

The Context of the Controversy

By any measure, the civilian toll of Operation Cast Lead (OCL) was severe, Cas-
ualties on the Palestinian side were in the neighborhood of 1,400 lives, with the
Israell human rights group B Tselem estimating more than half of these civilian
deaths, even excluding the killing of police.2 The IDF inflicted enormous de-
struction of the civilian infrastructure on top of the deprivations already produced
from Israel’s blockade, resulting in tens of thousands of persons displaced, ap-
proximately 4,000 residences destroyed and 3,000 seriously damaged,’ in addi-
tion to tremendous damage to farms, factories, and water and sanitation works.
Reconstruction is largely at a standstill due to Israel’s refusal to allow cement
and iron through its blockade. On the Israel side, in contrast, the war is widely
assessed as having accomplished its purpose-—halting the rocket attacks against
an increasing circle of civilian areas within range from Gaza. The children of
Sderot can sleep better, and the economies of the Isracli communities nearest
Gaza are reviving.* The military operation produced few casuvalties on the Israeli
side,” and was overwhelmingly supported by the Israeli public.

The operation, though “‘successful”™ in terms of Israeli government objec-
fives, was perceived as disproportionate and punttive by many other nations.
The Human Rights Council mandated a one-sided investigation into the hu-
manitarian law and human rights violations of Israel, a mandate Justice Gold-
stone nitially rejected and then revised to extend to viclations on all sides of
the conflict, which was approved by the president of the council. Goldstone in-
deed found war crimes and possibie crimes against humanity on the part of
both Israel and Hamas. He urged that thorough legal mvestigations be taken
up in timely fashion by both sides and, if not, then by the international com-
munity, including possible referral to the International Criminal Court.

Israel chose not to cooperate with the investigation. This was an opportu-
nity missed, as it had in Justice Goldstone an exceptionally experienced and
eminent jurist and investigator with personal ties to Isracl who was committed
to ensuring a fair hearing. As 1t had done on the occasion of the International
Court of Justice’s consideration of the legality of the “separation barrier,” the
Israeli government refused to provide information or otherwise cooperate, and
then condemned the outcome as uninformed and biased.® Although this ma-
neuver is hardly unique to Israel, 1t is both damaging to the international system
and the uncooperative state’s reputation. It suggested that Israel had something
to hide and did not want a credible mvestigation.
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The Goldstone Report, standing as a rebuke to what was otherwise a po-
litically popular course of action in Israel, became the object onto which the
Benjamin Netanyahu government and its supporters sought to displace criti-
cism. Indeed, Netanyahu, in his year-end address to the Knesset, cited what he
dubbed “the Goldstone threat” as one of the principal challenges to the nation,
on par with the threat posed by Iran’s missile and nuclear capability.”. A strenu-
ous campaign of delegitimation of the report ensued, and continues to this day.

The Arguments of Delegitimation
The report’s legitimacy has been questioned even by critics of Israel’s gov-
ernment because it was mandated by the Human Rights Council, a body that
has shown an extreme institutional bias against Israel to the detriment of its
focus on serious human rights problems elsewhere. It is hard to say whether one
investigation, however well conducted, could reverse the ways of the council,
but some have condemned Goldstone for even trying.®

The argument usually follows a sort of “original sin” theme, portraying
the report as destined for bias, dismissing as futile the effort to gather credible
evidence from Palestinians living under Hamas control and taking official Is-
raeli denials at face value. Israel’s ambassador to the UN gave typical remarks
in this vein:

‘The report before you was conceived in hate and executed in sin. From its in-
ception in a one-sided mandate, the Gaza fact-finding mission was a politi-
cized body with predetermined conclusions. . . . The report makes sweeping
Judicial determinations of criminal wrongdoing in the absence of crucial in-
formation. It makes explosive charges against Israel yet the evidence pro-
vided to support such accusations is at best uncorroborated, and at worst

false.9

The ambassador’s government, of course, had yet to provide the “crucial
information” that would enable others to objectively evaluate the mission’s
findings, nor did it cooperate in any way despite Goldstone’s repeated entreaties.
At its basest form, this sort of rhetoric took the form of lurid caricatures of
Goldstone himself as a self-hating Jew collaborating in his people’s destruc-
tion.’? Some of the character assassination is no doubt a response to a factor
that supports the report’s credibility: Goldstone’s own impeccable reputation
in the field of international justice and human rights, and the fact that he is
Jewish, with ties to Israel, which according to Goldstone, led at least onec Hamas
leader to reject the mission.!!

The widespread criticisin of Operation Cast Lead as an act of aggression
by Israel in violation of the UN Charter led to further attacks on the Goldstone
effort as predetermined. The inclusion of Professor Christine Chinkin on the
UN team caused concern, as she had signed a letter accusing Israel of the war
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crime of aggression prior to her appointment. Goldstone defended her inclu-
sion on the grounds that the mission was not looking into issues of jus ad bel-
[um (the overarching legality of Israel’s intervention), but the distinct issues of
Jus in bello (the evaluation of specific military actions under IHL.). But the sus-
picion that, having pronounced on one issue of international criminal law
against Israel, Chinkin would be disposed to find fault on others was not eas-
ily dispelled.

Both the Israeli and US governments rejected the Goldstone Report on the
claim that it undermined Israel’s right of self-defense. The self-defense argu-
ment is tricky because there are two very different issues that can come pack-
aged this way: first, whether the Goldstone Report in fact condemns Israel for
aggression and, second, whether its reading of international humanitarian law
puts states confronting terrorism at an impossible disadvantage. Neither argu-
ment has merit, but they are easily and often confused.

The inquiry into OCL was framed in terms of IHL and human rights, and
there is no finding on whether the war was an act of aggression; moreover,
Goldstone has said that the mission took Israel’s right to defend its own citi-
zens as a given.!2 While the jus ad bellum argument could be dismissed as a
straw man, it deserves more examination. The report’s lengthy examination of
Israel’s actions against Gaza leading up to the incursion, and the findings on
Isracli government policy to respond with disproportionate force sound much
like a prelude to judgment on the aggression issue, although they are also
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ts. The key confusion stems
from the charge that Israel used disproportionate {orce in respond.mg to attacks.

The issue of proportionality straddles the two bodies of law, although 1t 18
used in a different sense in each.!? Self-defense 1s only lawful if both neces-
sary and proportionate as a response to an attack or an accumulation of incidents
that amount to an aftack. Proportionality here is a restraint on defense slipping
into sheer conquest; the attack is measured with reference to what whole
course of action is required to remove the threat to the defender’s security. In
jus in bello, a given military attack is uniawful if it causes or threatens dispro-
portionate civilian harm relative to the military advantage anticipated. The in-
terests at the heart of the two legal regimes are completely different. One could
have a party that mounted a necessary and proportionate self-defense m which
it inflicted disproportionate harm to civilians in particular military actions. Sim-
ilarly, one could imagine a disproportionate military response to attack that
avoided inflicting disproportionate harm fo civilians. A considerable overlap be-
tween the two senses of proportionality is possible too, and it is this double
sense—thar the overall strategy and goals of the military engagement, as well as
particular attacks, involved disproportionate force—that is implicit m much am-
biguous criticism. Goldstone, however, has never questioned whether Israel’s re-
sort to force was necessary, and is quite clear that assessments were under jus In
belio only. Why, then, does this critique persist?
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Israel’s supporters, with historical memory, are deeply concerned about
threafs to its existence, and this consideration sometimes overwhelms other
ways that its conduct of military operations might be viewed. But just as the
principle of proportionality evolved separately in two distinct bodies of law,
there aiso is no hierarchy of laws that would absolve a lawful self-defender
from violations of IHL. The rationale for this firm separation is fairly obvious:
since every party to a conflict invariably casts itself as a lawful self-defender,
such a rule could sweep away all deference to civilian protection. For the same
reason, the enemy’s perceived contempt for IHL does not justify the opponent
in compromising civilian protection——in the fear and anger of conflict, spiral-
ing and terrible consequences for enemy civilians are too easy to rationalize as
a way to end the fighting more guickly.

This lay of the law is a problem for those who might wish to encourage a
policy of punishing retaliation with lots of civilian damage as a deterrent to
Hamas attacking Israeli civilians. It is exactly this approach that Goldstone
took as evidence of intent to commit war crimes. And so, like other govern-
ments accused of unlawful behavior, the Netanyahu administration now argues
the law should change. The contention that “terrorists” and asymmetric warfare
pose challenges unheard of at the time the Geneva Conventions were adopted
is a largely empty one, at least in the context of Operation Cast Lead. States
have been fighting popular insurgencies since before the Hague Conventions
and, while Hamas and Hezbollah conduct targeted attacks against Israeli civil-
ians, this does not make the conflicts in Gaza or Lebanen any less in the pat-
tern of prior insurgencies. The disregard of these groups for the safety of
civilians, with whom they seek to blend in, poses strategic challenges for Is-
rael. But these challenges are neither unique nor insurmountable, though they
may require Israel to accept more risk for its soldiers. As Israel’s own High
Court said in rejecting coercive interrogation of terrorists, “Sometimes, a de-
mocracy must fight with one hand tied behind its back. Nonetheless, it has the
upper hand.”14

Yet another argument mustered for delegitimation is that Israel has a strong
history of self-investigation of wartime misconduct, so the Goldstone Report
is both unnecessary and a political assault because it recommends interna-
tional investigation and prosecution should the parties prove themselves not
up to the task. Israel does have a history of self-investigation, in stark contrast
to its opponents. Unfortunately, it also has a record of enabling high-level im-
punity for serious violations. The 2006 Winograd Commission, for example,
made no findings on violations of IHL, nor was it followed by independent in-
quiries to investigate violations and assign personal responsibility; indeed, the
IDF exonerated itself for its massive use of cluster munitions in the last three
days of the war.?> Since 2000, the IDF has relied on “operational” or “field” in-
vestigations, primarily intended to be a debriefing method to learn from soldiers’
battletield experiences as a means of determining if the killing of civilians in
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any given incident warrants criminal investigation. This approach to identify-
ing potential war crimes is hardly independent, omits the accounts of victims
and witnesses, and delays criminal investigation until the evidence is cold.

On top of the systemic flaws, Israel’s reflexive habit of denial when accused
of violation does not encourage other nations to assume it is serious about self-
investigation.!6 Take, for example, the IDF denial that it fired white phosphorous
in Gaza until confronted with visual evidence.l” Then the line came that crit-
ics were wrong; it was a substance [ike white phosphorous. After that came the
mantra that white phosphorous is not a banned weapon, though no one said it
was-—the allegation is that it was used in an unlawful manner. After an inves-
tigation, the IDF concluded its use was probably proportionate because it had
not ascertained any civilians had died from its etfects or that physicians could
be trusted to identify white phosphorous burns.!® Though recent practice has
been deficient, there is no doubt that Israel is capable of putting together a cred-
ibie and independent investigation, and the Goldstone Report could provide it
an incentive to do so.

The Goldstone Report as a UN Fact-finding Mission
Fact-finding occurs all over the UN system, but the full-fledged investigation
“into violations of IHL and human rights in the course of armed conflict is more
rare, taking place more often under the mandate of the Security Council. The
purpose of such fact-finding is usually to document whether there is evidence of
crimes and recommend measures for accountability. Further action is expected
on the completion of the report, in the nature of Security Council resolutions, es-
tablishment of tribunals, or criminal investigations.)? Fact-finding missions are
not adjudicatory in force, but they do typically set out a legal framework and
legal conclusions. Moreover, fact-finding with respect to ongoing or recent armed
conflicts presents particu.tar challenges; among them, access to the battleficld;
the need for forensic, ballistic, and other technical evaluations; issues of secu-
rity, credibility, and partiality of witnesses; and the obtainment of sensitive in-
ternal information that is relevant to weighing the lawfulness of attacks such as
anticipated military advantage, intelligence on opposing forces, or comimand-
level knowledge or authorization of unlawful attacks. Some missions founder for
lack of state cooperation, and all struggle with this aspect.

The most comprehensive exercise remains the Commission of Experts for
the conflict in former Yugoslavia, headed by Cherif Bassiount, which in ifs
two-year investigation conducted thirty-five field visits and produced evidence
on more than a thousand cases and identified an additional 4.500 victims.2V It
interviewed persons from all sides of the conflict, and received information
from nongovernmental organizations (NGOs), diplomatic sources, documentary
sources, forensic experts, and more. Its mandate was to present “conclusions on
the evidence of grave breaches of the Geneva Conventions and other violations
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of mternational humanitarian law.”2! Its investigations not only presented con-
clusions on the commission of crimes and where individual responsibility lay,
but also gave a road map to the crimes that Justice Goldstone used as chief
prosecutor of the International Criminal Tribunal for former Yugoslavia. The
commission also took on extensive analysis and interpretation of the relevant
law, and set out the case for consideration of rape as an international crime,22

Similarly, the International Inquiry on Darfur, headed by Antonio Cas-
sesse and including a future member of the Goldstone team (Hina Jilani), was
mandated to investigate violations of international humanitarian and human
rights law, determine whether acts of genocide had taken place, identify per-
petrators, and suggest means of ensuring accountability. The inquiry visited
the region several times over three months and interviewed a wide range of
sources on all sides, including secondary sources such as NGOs, diplomats,
and other experts. It concluded that the government of Sudan and the Janjaweed
were responsible for a wide range of international crimes and identified per-
petrators for competent judicial authorities to investigate, but did not release
their names publicly. The report made extensive recommendations to both Sudan
and the international community, including recommending the exercise of uni-
versal jurisdiction. The report also noted the degree of cooperation with its mis-
sion on the part of both government and rebels, and the fact that in some
situations witnesses may have been under pressure or planted.23

Set against these precedents, the OCL inquiry was broadly comparable.
The revised mandate?* did not require conclusions explicitly, but reporting on
conclusions is implicit in an investigation of international crimes. Unlike the
Bassiouni and Cassesse missions, the Goldstone inquiry did not identify par-
ticular perpetrators, but it did draw conclusions on the culpability of each side
for particular offenses based on available evidence. The team drew on a wide
range of sources, including 188 individual interviews, field visits to Gaza, satel-
lite and other images, and medical and forensic evaluations. And it relied pri-
marily on information it gathered firsthand.2s

In terms of its methods, the mission used experienced investigators and
professional procedures. Goldstone rejected Israel’s allegations that Hamas re-
ferred witnesses or eavesdropped on their statements, explaining the mission
conducted private interviews in UN Relief and Works Agency for the Palestin-
ian Refugees in the Near East (UNWRA) offices in Gaza. “We obvicusly didn’t
take at face value answers we got——we checked to the extent we could on the
information we got.”?¢ The report noted “a certain reluctance by the persons it
interviewed in Gaza to discuss the activities of the armed groups,”27 and is also
forthright as to the many sorts of evidence it could not obtain because of Is-
raeli noncooperation. The report emphasized its findings do not “pretend to
reach the standard of proof applicable in criminal trials.”2¢ Goldstone remarked
to The Forward that “T wouldn’t consider it in any way embarrassing if many
of the allegations turn out to be disproved.”2?
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Despite the disclaimer of any judicial character, some of the report’s de-
terminations are framed emphatically, others more tentatively.3? While this has
been cited as evidence of bias, the more dispassionate question is what evi-
dentiary standard was assumed before conclusions were drawn, and whether it
was consistently applied. On this, the report could be more transparent, a flaw
shared by other UN fact-finding reports.?! Justice Goldstone, in an interview
given after the report’s release, stated: “We didn’t make our findings accord-
ing to the criminal standard of proof beyond a reasonable doubt. We didn’t
adopt any formal standard, but I would say it was a prima facie case, reason-
ableness on weighing up the evidence. And in most of the incidents we had a
look at, the evidence went all one way.”??

The Cassesse report on Darfur, which also operated under serious time
constraints and government resistance, describes its evidentiary threshold in
somewhat clearer terms; in view of the limitations inherent in its powers, the
commission decided that it could not comply with the standards normally
adopted by criminal courts (proof of facts beyond a reasonable doubt), or with
that used by international prosecutors and judges for the purpose of confirm-
ing indictments (that there must be a prima facie case). It concluded that the
most appropriate standard was that of requiring a reliable body of material con-
sistent with other verified circumstances, which tends to show that a person
may reasonably be suspected of being involved in the commission of a crime.??
' Understood in these terms, the Goldstone Report’s voice would square
more easily with its disclaimers. Since the OCL mission did not assign per-
sonal responsibility, it is likely that the operative standard of the inquiry was
to report where it found enough reliable evidence that tended to show that a
party to the conflict would reasonably be suspected of commission of a crime.

Closely related to the question of evidentiary standards is that of suffi-
ciency of investigation. What is the responsibility of the fact finder in locating
evidence when one or more of the parties refuses to cooperate? A thorough and
impartial fact finder should consider evidence favoring an uncooperative party
that is in the public domain and inquire further, as time and resources allow.
The OCL inquiry did consider such material, but often found it wanting in ver-
ifiability or weight.34 [srael’s continuing failure to put forth detailed evidence
through an independent and transparent process tends to undercut its com-
plaints that the mission’s judgment on evidentiary sufficiency was wrong.

Contested Findings

The actual findings that have been most disputed are a mix. Some present dif-
ficult issues that are open to debate. Although the NGOs that tried to invest-
gate the operation often avoided these, Goldstone took them on, and the report’s
conclusions, while not beyond debate, are at least reasonable in view of the law.
One such issue is the status of the Gaza police who were targeted and killed at



152 Valuing the Goldstone Report

the outset in great numbers in a premeditated strategy. Israel argues that, under
Hamas, many members of the civilian police were drawn from military units
and asserted, based on Hamas statements, that the civilian police would assume
military functions in the course of the conflict.3s The Palestinian narrative was
quite different: while some of the police had been drawn from the ranks of re-
sistance fighters and others had non-Hamas affiliations, their function was
civilian law and order, even in the event of Israeli ground attack. Faced with
this conflict, the report found Israel’s evidence insufficient to conclude that the
police generally were part of the armed forces or supporting combat, or that
enough of them played a dual role to justify attacking the whole corps. This
was a factual call, involving analysis of evidence and credibility. The thrust of
the law, however, is to resolve doubts in favor of a presumption of civilian sta-
tus for people and objects that normally would be so classified, and this ap-
pears to have guided the determination.36

Another such issue is the analysis of IDF “roof knocking,” whereby light
explosives are fired against the corners of buildings to persuade civilians on
the roof to flee houses that will be destroyed. The IDF argued it is better to do
this than kill recalcitrant civilians who have ignored prior warnings and may
be acting as spotters or shields. The report notes the ambiguity of the sitmation
and the lack of evidence (Did civilians receive other warnings? Were addi-
tional warnings not feasible?). What seems to decide the point in the report,
however, is the damage to the law’s interpretation and precedent were an at-
tack, however limited, considered to be a valid “warning.”3’

Other issues, although disputed, are less gray. Many have praised the
lengths to which Israel goes to give warnings to Palestinians of impending at-
tacks, and the IDF routinely invokes this fact in defense of its observance of
THL. While it is true that the numbers of leaflets and telephone calls were mas-
sive, many of these were legally flawed in that they were ineffective, giving no
indication of the place of impending attack, the time, or genuinely safe areas.38
Enormous effort put into vague warnings can raise just the opposite inference:
perhaps they were aimed at intensifying panic among civilians who faced closed
borders all around Gaza, or delimiting areas where the IDF might take action
frecly on the presumption that only combatants remained. IDF cooperation with
Goldstone might have shed light to dispel such conjectures. After the UN in-
quiry began, it was reported the IDF would improve warnings to Palestinians
by giving timetables for attacks and escape routes.3?

A red herring is the contention that the Goldstone Report failed to find
Hamas using the civilian population to “shield” itsell. The war crime of “shield-
ing” is quite different from a vernacular understanding of shielding. the latter
apparently the sense of most critics. Hamas fighters positioned themselves and
their munitions in civilian areas, and this might be a violation of THL if alterna-
tives and precautions were feasible.*0 However, it is not enough to establish the
war crime of shielding, which requires evidence of a deliberate intent to use the
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presence of civilians to shield military objectives.! The mission noted Israel
produced no concrete examples of this practice from OCL, and the Palestinians
who were questioned did not give explanations of why they failed to evacuate
that would corroborate such an intent on the part of nearby fighters.42 Urban
warfare is difficult to conduct lawfully if the state tolerates no risk to its soldiers.
But that does not mean the law makes it impossible to attack guerrillas in urban
settings, so long as feasible precautions to avoid civilian harm are taken and the
harm posed to civilians is proportionate to the anticipated military advantage.

Then there are the many shocking cases that have not been seriously con-
tested factually, other than by opaque assurances that the IDF is investigating,
or has investigated and concluded that most are “baseless” and the rest are
“mistakes.”™3 These include allegations of extensive and intentional destruc-
tion of civilian infrastructure without a convincing military rationale, the use
of Palestinian civilians to search houses and shield IDF forces from possible
fire, deliberate firing on civilians carrying white flags in circumstances that
did not present serious military risk, and the deployment of white phospho-
rous, an incendiary that burns to the bone, in densely populated areas when
- other obscurants could have been used. Some of these incidents were also ex-
tensively investigated by Human Rights Watch and other groups, with findings
generally consistent with the Goldstone Report. The IDF appears to have re-
peatedly ivestigated and exonerated itself of at least some of these charges,
without making the evidence public. As of this writing, one soldier has been
found guilty of using a stolen credit card, and no other case of criminal wrong-
doing was substantiated through military investigation.* Such a record is un-
likely to deflect calls for international prosecution.

Needless to say, Israel’s defenders have not taken issue with the findings
on Hamas violations, other than to complain they are not set out at the same
length and in the same tone as those on Israel. It is hardly surprising that dis-
cussion 1s fairly brief because there is little factual dispute about whether the
Gaza authorities tolerated firing of rockets onto Israel’s civilian areas, and no
legal ambiguity to discuss. The report does spend considerable time discussing
the impact of shelling on communities such as Sderot, and discusses the con-
tinuing captivity of Gilad Shalit, whose father testified at one of the mission’s
public hearings. The mission interpreted its scope expansively and dealt with
a wide range of issues, from targeted killings of civilians, to the blockade of
Gaza, to West Bank violations, to Israel’s treatment of domestic protesters and
human rights observers. Without criticizing the substance, it is reasonable to
wonder if such a wide-angle lens was the most effective way to convey the most
acute violations that demand accountability. At the same time, certain incidents
of obvious importance to Israel, such as the allegations that the al-Shifa hos-
pital was used as a military base, were not investigated. 43

There are also striking instances where official statements relating to the
mtentions of Hamas seem to be evaluated more leniently in comparison to
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statements reflecting Israel’s intentions. For example, while the report notes
the “morally repugnant” statement of legislator Fathi Hammad to the effect that
Hamas “created a human shield of women, children, the elderly and the muja-
hideen,” it did not consider it evidence of Hamas using human shields (or any
other violation of THL).46 Not considered probative was the statement of po-
lice spokesperson Islam Shahwan to the effect that police had clear orders “to
face the enemy” in case Gaza was invaded, with the mission accepting uncrit-
ically his clarification that this meant carrying on civilian policing duties.*” In
contrast, an entire section of the report is devoted to analyzing statements of a
wide variety of Israeli military and civilian leaders that might lend some cre-
dence to the finding of a strategy of massive civilian destruction in response
to Hamas attacks.*8

The conclusion that [srael had a policy to deliberately inflict pain on the
civilian population of Gaza is probably the most damning of the report, and
supported by a great deal of other evidence such as the pattern of attacks, the
surrounding circumstances, Israel’s extensive intelligence and military domi-
nance over the area, not to mention the policies of blockade. Had Israel en-
gaged with the inquiry, it might have given input that would have mitigated or
reversed such a conclusion. Yet while the report’s evaluations of Israeli and
Hamas statements may be defensible in their particular context, the way they
are presented leave the impression that the Israeli speakers are more harshly
judged, and that the worst statements of Israeli leaders and not the worst of
Hamas were showcased. This is unfortunate because it alienates even Israelis
who are willing to criticize their government and open to hearing accounts of
abuses against Palestinians.

The Report's impact

The report as a fact-finding exercise followed appropriate standards and pro-
duced a voluminous account of serious crimes, no small accomplishment given
the six-month period from the inception of the mission to the publication of its
report. As an account, it suffers from the lack of input from Israel, but it can-
not be faulted for that, or for refusing to keep silent or omit issues because the
alleged offender withheld cooperation. It is still within Israel’s power to put
forward to the public facts that would change the conclusions.

But does the report do what it is supposed to do—impel the parties to in-
vestigate violations and hold perpetrators responsible? Its immediate history is
discouraging. The United States kept silent for a few days following the report’s
release, and then pronounced it “unfair” without contesting its findings, leaving
the impression of a political decision, not a legal or mtelligence assessment.
The US House of Representatives passed a resolution condemning the report
that was as one-sided in its own way as the original Human Rights Council
mandate. The Human Rights Council endorsed the report on October 13, 2009,
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and the final version of the resolution was revised to explicitly call on both
sides to rectify violations, a small victory for Goldstone and his effort to make
his mandate a fair one. The General Assembly overwhelmingly endorsed the
report and called on both sides to mount credible investigations. The Security
Council has discussed the report, but is not expected to make a resolution,
given US determination to keep the issue confined to the Human Rights Coun-
cil and the General Assembly.

While momentum seems to have fizzled at the UN, the issue of mtema—
tional prosecution is still alive, with Israel pressuring the UK to change its laws
that allow private parties to initiate arrest warrants for foreign officials accused
of war crimes. The Goldstone Report also recommends that the Security Coun-

~cil set a six-month deadline for referral to the International Criminal Court
(1CC) should the parties not make good-faith efforts to investigate cases and
hold individuals to account. There are reports that the IDF has completed its
second tier of investigations into allegations of criminal conduct, this time in-
terviewing Palestinian witnesses, and has concluded there is no basis to any of
the incidents brought to its attention 49 :

The IDF investigations may be intended to avoid a domestic committee of
investigation. If true, reports that the investigations found all criminal allega-
tions without merit is cause for concern. One of the few encouraging signs is
that the IDF has also required its officers to consult legal advisers during op-
erations rather than only in preparation, and is enhancing officer fraining on
the laws of war,5¢

The depressing assessment on impunity so far must be counterbalanced
by the useful impact of the report in giving a standard against which both Is-
rael and Hamas will be measured by the world in the years to come. The dele-
gitimation campaign almost, but not quite, obscured the huge coverage and
debate that the report caused globally. The report seems to have goaded further
IDF efforts to investigate, as well as a pledge from Hamas that it too would ex-
amine the report’s allegations. And it has given space for Palestinian human
rights groups to urge Hamas to allow independent investigations into its own
alleged war crimes, including deliberate attacks on Israeli civilians.5!

There are no perfect fact-finding exercises, and this one operated under
heavy constraints due to Israel’s noncooperation. Many of the report’s short-
comings derive from this, but the mission cannot be faulted for setting forth
conclusions from an incomplete picture. To empower noncooperating parties
would be to defeat international fact-finding entirely. Justice Goldstone cre-
ated an alternate narrative to those of the governments of the region. His intro-
duction of public sessions to showcase the impact of the conflict on victims on
each side, a technique borrowed from South Africa’s Truth and Reconciliation
Commission, presented the rare opportunity for the opposing communities to
hear each other, and may become a useful feature of future exercises. Some ac-
knowledgment of crimes comumitted on each side will be needed if there is
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ever to be a mutual reconciliation. The report may yet produce that acknowi-
edgment and impel justice, the cornerstone of peace. @
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The UN’s Book of Judges
Ed Morgan

And the borders of the Canaanites went . . . until Gaza.
—(enesis 10:19

GAZA HAS historically been on the border of the Middle East conflict, a Pales-
tinian hinterland and a footnote in the larger dispute between Israel and its
neighbors. The publication in September 2009 of the report of Justice Richard
Goldstone’s fact-finding mission on the Gaza conflict changed all that for in-
ternational lawyers. This essay examines the legal discourse about the armed
confrontation between Israel and Hamas as it moved from the periphery to the
- core of debate in the United Nations, using the opportunity to theorize about
the nature of international judging. It concludes that, although there are im-
portant legal issues raised by the Gaza conflict—including the status of the
conflict as a domestic or international one, the legal assessment of Hamas’s
attacks on Israeli civilians, and the proportionality of Israel’s military re-
sponse—international law has gone beyond the point of usefulness. In a pecu-
liar parallel to the ancient world, the law has matured to where if is the primary
discipline for internatiopal governance, yet its content has decayed to where it

provides few objective constraints on the self-serving positions taken by its

judges.

A Time of Judging
In November 2009, Farukh Amil, the deputy permanent representative of Pak-
istan, speaking on behalf of the Organization of the Islamic Conference, in-
troduced General Assembly Resolution 64/10 endorsing the Goldstone Report.
In his speech, the Pakistani delegate condemned Israeli forces for war crimes
and stressed “the urgent need to ensure accountability.”! His colleague A, K.
Abdul Momen, the representative of Bangladesh, concurred, pronouncing his
country’s verdict that Israel had “committed systematic violations against
Palestinian people.”? In the result, the General Assembly affirmed the conclu-
sion reached the previous month by UN Human Rights Council (UNHRC)
Resolution S-12/1, which the Kuwaiti representative to the council, Dharar
Abdul-Razzak Razzoogi, summarized by declaring Israel guilty of being “an
occupying power, which instead of defending civilians, is destroying the Geneva
Convention.”?

The Kuwaiti assessment reflects the premise of previous Human Rights
Council missions that Gaza is still an occupied territory by virtue of Israel’s
control of all entry and exit points; overlooking, of course, the doorway from

160
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Egypt through which Justice Goldstone himself entered and left at the beginning
and end of his mission.# This premise is a crucial element in the Goldstone
analysis and the judgments that flow from it because it forms the basis of the
view that [srael owes a higher duty of care to its domestic Gaza population
than it would to a foreign nation. On the other hand, it goes against Palestin-
ian legal positioning, which has elsewhere claimed that the Palestinian Au-
thority is in full control of its territory and should therefore enjoy the judicial
immunities of an already established sovereign state.> Given Hamas’s domes-
tic governance of the Gaza Strip, the conclusion that Israel’s belligerent occu-
pation continues also seems at odds with the classical formulation of that
status; that 1s, where the occupier “exercises governmental authority to the ex-
clusion of the established government (of the occupied).” Little wonder, then,
that Secretary-General Ban Ki-moon demurred when asked for his institu-
tion’s best judgment about whether Gaza is still under occupation, stating that
he 1s “not 1n a position to say on these legal matters,”” '

The sui generis nature of Gaza’s legal status found no place for discussion
in the polarized UN considerations of the Goldstone Report. Israel rested its
case on its own Supreme Court ruling that the Gaza conflict is a strictly inter-
national one,® arguing that the country’s inherent right of self-defense includes
dictating how the airspace, seacoast, and armed forces of its neighbor can be
used. The Palestinians, on the other hand, echoed the rhetorical salvo issued
by legislator Hanan Ashrawi that the Israelis were “re-invading occupied ter-
ritory,”™ as if there were nothing unusual about a military occupier that is so
absent from the territory that it has to reenter to establish its presence. None of
this, however, gave any pause to the Human Rights Council, which finished
the Goldstone episode the same way that it started it: “strongly condemning
the ongoing Israeli military operation carried out in the Occupied Palestinian
Territory, particularly in the occupied Gaza Strip.”10

On the other side of the coin, there were some dissenters from the pro-
nouncement of Israel’s guilt. Sweden’s ambassador to the UN, Anders Lidén,
speaking on behalf of the European Union, opined that Palestinians must cease
and desist from rocket attacks and release captive Israeli soldier Gilad Shalit. 1!
For her part Miranda Brown, Australia’s deputy permanent representative to
the UN Security Council, held that the situation was more complex, and less
one-sided, than portrayed by the Arab League, which had originally sponsored
the General Assembly resolution.!? Canada’s representative, Keith Morrill,
reasoned that the General Assembly had erred in “assuming that Israel was
wholly culpable™ and in leaving out any mention of Hamas.!? Playing the sup-
posedly mmpartial role as mediator of the General Assembly session, Egyptian
Ambassador Maged Abdelazziz retorted that Hamas is a cooperative and dem-
ocratically elected government, and calied for prosecution of “ali those respon-
sible for crimes against the civilian population of the Gaza Strip.” 14 Given the
centrality of international institutions in creating modern international law, there
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is nothing like a UN transcript and its related legal opinions to make one crave
the Deuteronomic injunction: “You shall not pervert justice. You shall not show
partiality” (Deut. 16:19).

The Goldstone Report’s final appeal lies at the Security Council on refer-
ral by the Secretary-General. Russia and China went on record in advance op-
posing consideration of the report altogether, while the Permanent Five, led by
the United States, announced their position against the report before the hearing
was even scheduled. On the other hand, the report was favorably introduced by
rotating member Libya and prejudged as meritorious by the Security Council’s
then newest member, Turkey. It is trite to say that the United Nations, whose
organs can turn soft norms into hard rales, provides the genesis for much con-
temporary international law; indeed, it is the sturdy roof under which interna-
tional legal discourse is now housed. Nevertheless, there is something unseemly
about the process of it all. UN instruments, of which the formal resolutions
flowing from the Goldstone Report are but a prominent example, hardly seem
to have been created “in the days when judges judged” (Ruth 1:1).

Or were they? It 1s commonplace to say that public international law is
horizontal in structure. States enjoy ultimate legal authority by virtue of their
sovereignty, and the international legal system s, as a consequence, based on
consent. Whether those consensual actions are evidenced by treaty or by cus-
tomary practice, the international system is grounded in the enlightened self-
interest of states in forming and obeying its laws. Such a system by definition
tacks hierarchical institutions and authority. As legai scholar Lassa Oppenheim
said in his early twentieth-century treatise on international law, “for the exis-
tence of law neither a law-giving authority nor courts of justice are essen-
tial.”13 Nevertheless, the international system has, without giving up much of
its nonhierarchical structure, moved from a paucity of institutions in Oppen-
heim’s day to a wide variety of quasi-judicial, dispute resotution, reporting, com-
mittee review, and other institutional processes to which states now routinely
answer,

The United Nations, whose Charter 1s a multilateral treaty, and the Inter-
national Court of Justice (ICJ}, whose statute and “compulsory jurisdiction”
~are entered on a voluntary opt-in basis by sovereign litigants only (Article 36),
provide the contemporary system’s best examples. The Security Council, with
its Chapter VII mandate to implement binding rulings addressing international
peace and security, and the General Assembly, Human Rights Council, and
other UN bodies, with their mandates to enter formal resolutions reflecting the
normative consensus or majority votes of their members, all play a similar role
in the legal structure. States are not bound to obey a superior body of law in the
way that citizens of a state are bound to obey the acts of a legislature or court;
rather, states assess each other’s conduct in a process of mutual seif-judging
where the players and the judges are one and the same. Every state might agree,
for example, that proportionality is crucial to the use of armed force, but each
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gets to judge its neighbor in accordance with its own perception of the battle.
Are two Israeli missiles that hit their target proportionate to a thousand Hamas
rockets where all but two miss their mark? If Israeli attacks result in many
civilian deaths that are collateral to their objective, and Hamas attacks result
in only a few civilian deaths but are themselves the intentional objective,
which actions are the disproportionate ones? In a system where the judges are
all participants, none reflects strictly nonpartisan authority.

While the system of participant-judges seems at odds with the modern ju-
dicial function, one finds a surprisingly similar process put forth in the ancient
world. The Book of Judges itself unfolds not so much as a set of reasoned
judgments but as a series of action tales. The Judges stories convey law nei-
ther in the direct, positive, and unqualified sense of the Ten Commandments,
nor i the reasoned, qualified, and condifion-specific interpretative sense of
the covenant code (Exod. 21--23). Instead, these narratives are a series of tales
about judicial heroes. They form a historical bridge between the death of Joshua
without a successor just after the twelfth-century B.C.E entry of nomadic Is-
raelite tribes into Canaan (Judg. 1:1), and the tenth-century BCE establishment
of the unified monarchy under Saul—a development that only transpired fol-
lowing the tribal elders’ beseeching of Samuel, last of the judges, to “make us
a king to judge us like all the nations” (1 Sam. 8:5). The judges were battle-
field commanders: from Othniel, a Judean leader who delivered the people
from reconquest by an oppressive Mesopotamian ruler, through Deborah, the
woman judge who liberated Israelites from their own apostasy and defeated a
cruel general leading a well-equipped Canaanite army, through Samson of the
tribe of Dan, who partially overcame the coastal Philistines with muscle-bound
feats. They also inciude the leaders of intertribal conflict among the Israelite
confederation culminating with the massacre of the tribe of Benjamin at the
battle of Gibeah, putting an end to the judges’ era. '

The key to understanding the book of Judges is in the essential disunity of
people existing under a single normative umbrella. The judges are a strikingly
realistic combination of fearlessness, frailties, virtues, faults, cleverness, and
faith,16 whose character traits are less passive adjudicators than they are war-
rior leaders of a tribal society struggling to attain equilibrium among adversar-
1al and violent partners. Despite the Sinai Covenant of a previous generation,
the nation continuously turned away from its suzerain who, in turn, inflicted
“thorns in the side” and foreign gods as “snares” for the increasingly fractious
confederation (Judg. 2:3). While each of the judges is portrayed as answering
the collective deity’s calling, the societal dynamic is such that they engage in
a process of reciprocal and horizontal self-assessment and confrontation. Their
followers march into battle, or sue for peace, not so much under a single mono-
theistic sovereignty as they had done when they defeated the hosts of Egypt
(Exod. 1-15), but rather in an attempt to vanquish their mutual moral and spir-
itual corruption and to thereby regain physical liberty.
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In the ancient biblical and modern international order, judges serve what
legal theorists have called a dedoublement fonctionnell? (i.e., they are states-
men making as many executive decisions as adjudicative ones). When times
are good they have, in words coined by Chief Justice John Marshall in 1812
in The Schooner Exchange, a “common interest compelling them to mutual in-
tercourse.”!® When times are bad they keep, as the International Court of Jus-
tice put it in the Corfu Channel case, “a jealous guard” on their territory and
interests, with a legal vigilance “sometimes going so far as to involve the use
of force.”

Accordingly, Justice Goldstone could observe in an interview after publi-
cation of his report that “if this had been a court of law, there would have been
nothing proven.”?0 At the same time, Libyan representative Ahmed H. M. Ge-
breel could with confidence opine to the sixty-fourth session of the General
Assembly that Israel was guilty of “ongoing practices and violations [that] are
inhumane and illegal.”2! Since evidence is assessed in the eve of the beholder,

Gaza can be both abandoned and occupied by Israel, and Israeli force can be
far less and far greater than the Hamas threat. Israel may look back to the leg-
islated word at Sinai or the UN Charter, or look forward to a kingdom of rea-
soned law, but at the moment international society and its judges are little more
than the sum of the world’s tribal parts.

Ambiguities and Reversals
The lead-off biblical judge is also, on the surface at least, the most straight-
forward. Othniel, son of Kenaz, is connected to illustrious lineage through his
uncle Caleb, one of the spies that Moses sent from the wilderness to inspect the
promised land. Since the generation of people who knew Moses had all but died
out by the time the Israelites entered Canaan, this personal link with the law-
giver 1s charged with significance for the first warrtor judge. Othniel’s battles
reflect the politics of the moment, but at the same time they carry the covenant
forward. :
The first judge’s story begins with a dark period. Roughly thirty vears
after the conquest of Jericho and the death of Joshua, the Israchtes “forgot the
Lord their God, and served the [pagan gods] Baals and the Asheroth” {Judg.
3:7). In anger, God allowed them to fall under the oppressive rule of a Meso-
potamian king who reigned over them for eight years. Upon hearing the people
cry out for salvation, God raised a leader in Othniel, who had already proven
himself in local batile. Othniel conguered the foreign ruler’s stronghold at Kir-
yat Sepher, driving the oppressors out and delivering the Israelite tribes into a
period of forty peaceful vears.

The State of Israel 15 also, of course, closely connected with its society's law-
giver, having been conceived with General Assembly Resolution 181 dividing the
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British Mandate for Palestine into a Jewish and an Arab state. In addition, like
Othniel, whose name alternatively means “strength of God” (Judg. 2:10) or, ac-
cording to Talmudic interpretation, “word of God” (Terumah 15B-16A), Israel is
a product of its own deeds as much as it is of legal words. When compared with
its stillborn Palestinian twin, the fait accompli of the Jewish state’s creation seems
more mmportant than the General Assembly’s resolution. On the other hand, the
new state’s de facto existence was recognized as de jure by its admission to the
UN by General Assembly Resolution 273 of 1949. That same year, in the ICJ’s
Reparations case, Israel was made to pay compensation for the death of a UN
diplomat in West Jerusalem, effectively acknowledging Israeli sovereignty over
all the territory it controlled, including that not ceded to the Jewish state in the
General Assembly’s partition resolution. The words of international governance
and the deeds of the governed combine in the law to form an inseparable pair.

Othniel’s nexus to the word of God and his executing of God’s partisan
battle together make for an equally ambiguous message about legal sources. In
Judges, as in much of the Hebrew Bible, God plays two simultaneous roles.
On one hand, the Israelite nation is unified under a theological covenant, whose
breach s punished as in the beginning of the Othniel tale. On the other hand,
divine intervention into politics is often done on a partisan basis—salvaging
all Israel when it is convenient to do so, and preferring Judah above the other
tribes by making Othniel, the one Judean judge, the first and most straightfor-
wardly successful. It is as if God is at once the house and one of the compet-
ing residents.

An analogous role is played by the United Nations. The Reparations case,
as indicated, validated Israeli sovereignty, but is best known for its statement
of the UN’s rights. The doctrinal issue that most occupied the court is whether
the United Nations, which had lost one of its diplomats, had standing to bring
an 1CF claim equivalent to that enjoyed by any sovereign state. In finding that
the international community has “equipped that center with organs,”?? the
court eifectively held that the state signatories to the UN Charter have created
a state-like mstitution in their own image (Gen. 1:27). Since under the Statute
of the ICT only a state may commence a formal claim. authorizing the UN to
bring an action makes the institution both the field of play and a player with
interests of its own.

This ambiguity in the nature of God is replicated as an ambiguity in the
nature of law. Othniel liberated Kiryat Sepher (literally, “town of the book™),
which in furn was renamed Devir (“oracle”) after the deliverance (Judg. 1:11).
To put it another way, the book only became an oracle of the law once it was
acted on by man: prior to that, even God’s own book is just an abstraction.
Likewise, the lofty ideals of the UN Charter—the prohibition on force (Article
2{4}) and the right of sclf-defense (Article 50)—are mere abstractions until
given meaning and interpreted by self-interested state practice.
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Even within the confines of the international judiciary, the partisanship is
unremitting. Thus, Egyptian judge Nabil Elaraby could sit in judgment of Is-
rael in the Legal Consequences of the Construction of a Wall case (hereinafter
Legal Consequences case) shortly after having served as a diplomat in his gov-
ernment’s Middle East confrontations. US judge Thomas Buergenthal could
then call him out for having two months previously condemned Israel in the
press for “the atrocities perpetrated on Palestinian civilian populations,”™3 all
without upsetting the equilibrium of the international judicial institution or
disqualifying the biased judge. Likewise, the Goldstone Mission could include
Professor Christine Chinkin, who prior to her appointment had already passed

seif-defence.”* The judges on international panels, like the diplomats in the
Security Council and General Assembly, the representatives at the Human
Rights Council, and tribal leaders everywhere, are simultaneously judges and
warriors, adjudicators and partisans, courts and litigants. They can reverse roles
at the drop of a writ.

It requires no elaborate literary archeclogy to unearth in the book of Judges
that the ambiguities of the law are also coupled with thematic, and dramatic,
reversals. One of the central tales of liberation 1s the story of Deborah, “a
prophetess™ (Judg. 4:4) who ruled in an ancient society that valued militaris-
tic, masculine character traits above all leadership criteria. To bring the gender
reversals even closer to the surface, the story opens with Deborah’s order to
Barak, the commandant of her forces, to attack the enemy led by the notorious
General Sisera and his 900 iron chariots. Barak’s response s more like a child
to his mother than a military man to the commander in chief: “If you go with
me I will go, but if you will not I will not go” (Judg. 4:8). The reversals are im-
mediately embraced by the highest authority as Deborah, whose name trans-
iates as “honey bee,” 1ssues a stinging, but accurate prediction: ““The Lord will
sell Sisera by the hand of a woman!” (Judg. 4:8).

Reversals are as dramatic, but often not as superficially apparent, in inter-
national legal forums. As an example, Resolution 2002/8 of the now defunct UN
Commission on Human Rights (UNCHR), enacted on 15 April 2002, affirmed
in the first paragraph of its final draft “the legitimate right of the Palestinian
people to resist the Israeli occupation.” The session leading to the resolution took
place in the aftermath of the Israeli-Palestinian battle in the West Bank town of
Jenin, which was itself an immediate response to the Passover 2({}2 bombing of
the Park Hotel in Netanya at the height of the second intifada. The first dratt of
the commission’s resclution supported Palestinian resistance “by all available
means, ? which was taken to endorse violence against civilians as in the Park
Hotel attack. The subsequent draft removed the four words that had been m-
serted by the resclution’s sponsors (Syria, Saudi Arabia, and the Arab League)
and which were protested by the resolution’s opponents (Spain, Ireland, and the
European Union). The final draft of the resolution found compromise wording
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by affirming the Palestinian struggle without the four problematic words, and
by recalling the obscure General Assembly Resolution 37/43 of 1982, which
had itseif authorized Palestinian resistance “by all available means, including
armed struggle.”

The UNCHR resolution did more, however, than to surreptitiously intro-
duce a contentious phrase. It endorsed violence in a way that reversed the pro-
hibition on the use of armed force except in self-defense that was previously
thought to lie at the heart of the UN Charter. Indeed, in the Legal Consequences
case, the ICJ deemed the ban on force so stringent that even the building of a
stationary structure like a fence or wall could be deemed a form of prohibited
military action rather than an act of self-defense. Accordingly, as between the
Palestinians and the Israelis, it has become impossible to know what tactic is le-
gitimate and what is legally taboo. If a security fence between combatants is for
the ICJ an act of aggression, then an assault on Hamas rockets hidden in Gaza
qualifies as a disproportionate military campaign. And if Palestinian armed n-
cursions into downtown Netanya are for the UNCHR a permissible shield, then
rocket attacks on the town of Sderot qualify as a proportionate defense. In a
world where an unmovable wall becomes an unstoppable force and vice versa,
little of meaning can be said about the proportionality of violence.

Moreover, as indicated at the outset of this essay, the question of propor-
tionality in the use of force turns on whether the Isracli-Palestinian conflict is
a domestic or international one, and the conclusions in this regard have been
reversible at the whim of whoever happens to be pronouncing the law. The fact
of occupation, for example, was deemed by the ICJT to bring the Palestinian ter-
ritory within Israel to the extent that “the threat which it regards as justifying
the construction of the wall originates within, and not outside, that territory,”?6
leaving Israel with no mternational right of self-defense. At the same time the
ICJ found that “the Fourth Geneva Convention is applicable in any occupied
territory arising between two or more High Contracting Parties”27 (for which
Israel and Jordan qualify), thus making the West Bank an international rather
than a domestic contlict. International judges may aspire, as Justice Roslyn
Higgins said i her separate concurrence. to “provide a balanced opinion,” but
they seem structurally incapable of doing so.2#

in a world of surprising reversals, Deborah’s prescient statement that the
enemy would be defeated by a woman did more than to tum the Bible’s gender
tides. It foreshadowed the fact that Sisera, the opposing general who served the
Canaanite king Jabin, would meet his demise not only at the hands of a female
adversary, but a non-Israelite one at that. In fleeing the losing batile, Sisera en-
tered the tent of Heber the Kenite, a member of a local group with which Jabin
had struck a peace treaty. Sisera then had Heber’s wife, Yael, prepare him a
drink, a bed, and, presumabiy, herself, for his pleasure. But when the malevo-
lent general fell asleep, Yael took the peg of the tent in one hand and a mallet
in the other and pounded the peg into his head until it sunk into the ground.
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When Barak, the Israelite commander of Deborah’s forces, arrived in pursuit
of his nemesis, he found Sisera had already met his demise at the hands of the
foreign woman. '

In the final verse of the Deborah story, the narrator relates: “On that day
God subdued Jabin, king of Canaan, before the Israelites” (Judg. 4:23). It was
not the nation that defeated the national enemy because it was a non-national
that struck the fatal blow. Putting the victory in God’s hands, however, takes
the ambiguities about the biblical deity—being both a universal force and a
bearer of particular interests-—and makes for a final reversal of the usual ex-
pectations. God’s ntervention this time has little to do with the politics of the
battle, as Yael is not a partisan in the fight. Rather, the victory over the Canaan-
ites and therr charioteers transforms Deborah’s conquest into a statement of
morality for all to foliow. The very army defeated by women had been por-
trayed all along as rapists and abusers. Even Sisera’s mother, in pondering her
son’s late return from battle, assumes that the Canaanite boys will be boys:
“Are they not looting/dividing the spoil? One or two girls/for each man” (Judg.
5:30). Deborah’s victory is not so much for the nation she leads, but for the
gender, and moral superiority, she represents.

Just as a set of ancient tales about warring nations can be transformed into
a lesson in transnational norms, so a set of modern cases about principles of
miernational justice can be transformed into a lesson in partisanship. Because
it 1s ambiguous as to whether the UN and its judicial arm reflect the sover-
eignty of the law or the sovereignty of their members, the interests of each can
be reversed to suit the moment’s need. In the biblical world of warring nations
and in the modern world of warring nations, judges can serve the law or the
law can serve the judges; apparently, either way will do.

A Time of Decay

There 1s little doubt that the January 2009 conflict in Gaza was a show of im-
mense Israeli power that followed a sequence of Hamas provocations. The
Goldstone Mission took note of the long string of rocket attacks on the Israeli
town of Sderot and surroundings, and then described how these mostly non-
lethal, but illegal attacks, had tempted Israel into unleashing its military might.
As it is written: “Samson went to Gaza, saw a prostitute there” (Judg. 16:1);
seduced into battle, he eventually rained destruction down on Philistia: “Those
whom he killed at his death were more than he had killed in his lifetime” (Judg.
16:29).

The fact-finding mission led by Justice Goldstone was not, of course, the
first such UN initiative in Gaza. There have been numerous reports issued by
the Human Rights Council’s permanent office investigating the situation in the
Palestmian Territories. The series of reports prior to the outbreak of fighting in
fanuary 2009 was authored by special rapporteur John Dugard, commencing
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in 1993 and continuing through 2008. These documents for the most part fo-
cused on Israel’s sealing of its border with Gaza, labeling this closure a form
of “collective punishment.” Among their other disquieting features, the Dugard
Reports failed to explain how the sealing of a border—one of the badges of
legal sovereignty—is a violation of international law. In fact, the special rap-
porteur did not condemn Egypt for the closure of its own border with Gaza,
nor did any Human Rights Council report ever condemn Syria, Lebanon, or
any other country for the closure of their borders with Israel since 1948. Justice
Louise Arbour, as human rights commissioner, also entered the pre-Goldstone
legal fray, extolling the right to food and medicine for the Gaza population and,
by an extension previously unknown to humanitarian law, thereby condemning
Israel’s border closure for Gaza’s shortage of electricity and gasoline.??

in addition, the Council’s special rapporteur redefined terrorism for the
Israeli-Palestinian conflict. Thus, the Dugard Report of January 2008 opined
that a “distinction must be drawn between acts of mindless terror, such as acts
committed by Al Qaeda, and acts commitied in the course of a war of national
liberation against colonialism, apartheid or military occupation.”3 The pro-
nouncement was directly contrary fo prior international law instruments, in-
cluding Security Council Resolution 1566 of October 2004, which had declared
that terrorist acts “are under no circumstances justifiable.” Nevertheless, the
Human Rights Council embraced the report and opened yet another special
session on the situation in the occupied Palestinian Territories on 23 January
2008. Tt is against this background that one must assess Israel’s decision not to
cooperate with the UNHRC’s Goldstone Mission. When Goldstone commenced
his work i m1d-2009, international law as pronounced by the council, its spe-
cial rapporteur, and its predecessor commission, was well along in its race to the
normative bottom,

By the time Samson’s brothers brought his corpse from the ruined Philis-
tine temple to the tomb of his father, “he had judged Israel twenty years”
(Judg. 16:31}. Despite this substantial reign, Samson was in many respects the
most unusual of judges. He had been God’s Nazirite—taking a vow not to cut
his hair in return for great physical strength—but he lacked strength of char-
acter. He fell for the Philistines’ Delilah whose very name means temptress, or
the one who makes you weak after having spent an entire career lusting after
women of all varieties. He was a lone figure, performing heroics without ever
leading a tribe or uniting the nation, and eventually committed treason against
his vow to God in giving away his secret and allowing his hair to be cut. His
victory in demolishing the crowded Philistine temple was both a heroic feat of
strength and a taboo suicide bombing: “Then said Samson, ‘Let me die with
the Philistines!” and pushed with all his might” (Judg. 16:29).

Ultimately, Samson’s victory was only a partial one. It was not until the
reign of David, hundreds of years after Samson’s death, that the Philistines,
who had invaded Canaan by sea several decades after the Israelite arrival,
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were finally cleared from the land leaving only their name for posterity. Not
only that, but Samson’s moral legacy is mixed at best. Despite his great strength
and achievements in battle, his overriding characteristics are lust, treason
against his sworn principles, failure to lead, and success only in inflicting nu-
merous deaths without achieving national salvation. Although later lessons
have attempted to place Samson in a line of leaders who “through faith con-
quered kingdoms, administered justice” (Heb. 11:33), the text of Judges pres-
ents the Israclite nation during Samson’s time as being in a process of political
and spiritual decay. From Othniel’s simple victory over darkness, to Deborah’s
" complex turning of both military and thematic tides, to Samson’s corrupt and
paitial victory, things had gone from bad to worse. After Samson, it will take
no time at all for civil war to break out among the tribes, for one of them to be
all but annihilated, and for a cry for a unifying monarchy to arise. There 1s still
a menotheistic covenant league when Samson’s demise leads to the final
Judges stories, but it has badly deteriorated.

The same can be said of the United Nations in the twenty-first century. Is-
rael’s noncooperation with a legal investigation appointed by the UNHRC
cannot be read adversely; rather, it represented an attempt to ignore a spent
force. The Goldstone Report ends with a call to “involve Israeli and Palestin-
ian civil society in devising sustainable peace agreements based on respect for
international law.”3! However, it is clear from the drafting of the report, the
special rapporteurs and resolutions that came before it, and the alternate view-
points, judgments, and resolutions that follow on its heels that the law of na-
tions itself has badly decayed.

From an institutional setting that once could take charge of repromising
the land when the British Mandate for it ended, UN resolutions and reports
have been rent with divisive contradiction. The legal discourse has seen a par-
allel shift from the original concoction of objective norms from subjective ac-
tion to an entirely self-serving process of rule creation. Thus, Israel’s troop and
settler withdrawal from Gaza was commended as compliance with the Jaw by
Secretary-General Kofi Anan in September 2005,32 and condemned in 2009 by
* the Goldstone Report as an inconsequential “so-called disengagement.”3

UN instruments, it turns out, are now composed of the very raw politics
that law is supposed to rise above. Justice Goldstone and his colleagues may
not have intended to have done “evil in the eyes of God and served Baal”
(Judg. 2:11), but they certainly fell short of their articulated desire for “an mn-
dependent and impartial analysis of . . . international human rights and hu-
manitarian law.”3* As the dust settles on the multiple resolutions issuing out of
the Goldstone Report, there is still a United Nations. but it is 1n a state of dete-
rioration. One day it will be written that the world body, as a society of judges,
entered a time of decay some six and a half decades after its institutional birth.
In those days, as the book of Judges relates, there was no sovereign principle,
and “everyone did what was right in his own eyes” (Judg. 21:25).
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The Goldstone Report:

Ordinary Text, Extraordinary Event
Richard Falk

I WISH to draw a fundamental distinction between (1) the Goldstone Report as
a text to be considered from the perspective of international law and world pol-
itics; and (2) the Goldstone Report as an event that has achieved remarkable
salience given its nature as a rather tediously detailed account, covering 575
pages, of the mvestigation of the four-person fact-finding mission. This mis-
sion was established by the Human Rights Council of the United Nations on
12 January 2009.7 On the one side, the text of the report has the quality of or-
dmariness that makes it somewhat reminiscent of Hannah Arendt’s famous
characterization of Adolph Eichmann’s criminality as “the banality of evil.”2
Such banality if attributed to a UN report usually means its total neglect,
which makes it particularly intriguing that on this occasion the Goldstone Re-
port attracted worldwide attention and scrutiny, generated coniroversy, and
made the distinguished international jurist, Richard Goldstone, a lightning rod
for praise and calumny. Despite this prominence, I suspect that there have been
few close readers of the report, with most commentary deriving from casual
perusals of the rather lengthy Executive Summary and Recommendations sec-
tion of the report.

A first challenge, then, for any interpretation of the Goldstone Report is to
make sense of why this particular report touched the raw nerve of global moral
and political consciousness. On this basis, some attempt will be made to eval-
uate substantively the harshly critical responses of Israel and the United States,
followed by a more detached assessment as to whether the recommendations
of the Goldstone Report that seem entirely reasonable from liberal legalist
perspeciives are practical given the geopolitical realities of the situation. In
light of this posited tension between the imperatives of international criminal
law and the constraints of geopolitics, it seems unlikely that the sound and fury
generated by the release of the Goldstone Report will lead to the implementa-
tion of its principal recommendations on an intergovernmental level or in the
form of enforcement initiatives on the part of the United Nations, much less
the International Criminal Court. Such an outcome does raise questions as to
whether international law and the UN system are capable of upholding the
rights of the weak under circumstances where an offending state enjoys the pro-
tection of the strong. In line with this view, the burden of implementation shifts
our focus to the potentialities of global civil society as an arena of implemen-
tation for the Goldstone recommendations, and reminds us of the relevance of
“legitimacy wars” of the sort waged by the antiapartheid campaign during the
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1980s that so significantly and, at the time unexpectedly, contributed to the
transformation of the racist regime 1n South Africa.

Why the Goldstone Report Broke the Sound Barrier

Strong global expectations. The Goldstone Report was commissioned in the
aftermath of the major attacks launched by Israel on 27 December 2008, and
continued until 18 January 2009. These attacks by an advanced military power
on an adversary with no relevant means of self-defense or meaningful retalia-
tory capability were a shocking instance of one-sided warfare, This impression
was accentuated by widespread media coverage of the events, by eyewitness
accounts of the deliberate targeting of civilians and the destruction of targets
protected by international humanitarian law (including medical facilities, edu-
cational institutions, UN buildings, and civilian infrastructure), and, perhaps
most of all, by the ratio of casualties (more than 1,400 Palestimians killed com-
pared to 13 Israelis of whom only 3 were civilians). This one-sidedness made
most commentators reluctant to call the attacks an example of “war.” Critics
tended to call it a “massacre” while supporters relied on the anodyne language
of “military operation,” or avoided the problem of naming it by using the Is-
raeli official designation, Operation Cast Lead.

Indicative of this perception of the Gaza attacks were the urgent calls for
some kind of response by the United Nations. High UN officials, including the
Secretary-Ceneral and the high commissioner for human rights, hoth expressed
concern about the military action involving the commission of war crimes, and
called for some kind of investigation. Such calls, although without much politi-
cal prospect of implementation, did give rise to special sessions of both the Gen-
eral Assembly and the Human Rights Council, the latter producing the resolution
establishing the Goldstone Commission. This kind of initiative, normally a low-
profile kind of initiative unnoticed by the media, here scemed responsive to the
acute sense of frustration and outrage about the Israelr attacks that was prevalent
around the world and at the United Nations, although much less so in the United
States. Given this mood, there existed in the weeks following the attacks on
Gaza a rather unrealistic expectation on the part of those who supported the
Palestinian struggle that this effort would finally exert serious external pressure
on Israel after years of frustration. At the very least, it was believed that the con-
tinning daily ordeal of the Gazan population associated with the blockade could
be brought to an end. It was deeply troubling that Israel had not ended the block-
ade of Gaza at the same time as the 18 January 2009 cease-fire took effect. In
fact, Israel has continued the blockade, with significant Egyptian cooperation, a
policy in flagrant, ongoing, and massive violation of Article 33 of the fourth
Geneva Convention that prohibits collective punishment.? The cumulative im-
pact of the blockade has been described as a form of “slow genocide,” and would
certainly seem to qualify as a crime against humanity.*
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It was also believed that a report identified with such a distinguished and
impeccably qualified chair of the mission would be both authoritative and dif-
ficult to discredit or ignore. After all, Richard Goldstone was not only widely
known and respected in international circles, but was also a prominent Zionist
with continuing personal and professional ties to Israel. In this respect, those
who were critical of Israel’s occupation policies believed that it might be pos-
sible to bring meaningful international pressure to bear by way of the UN sys-
tem, especially because Israel seemed intentionally to attack UN facilities
during the Gaza attacks.’> Due to Justice Goldstone’s experience in relation to
international criminal law and reputation for integrity as well as the prior con-
sensus as to the criminality of the Israeli tactics in carrying out the attacks, it
was generally assumed that the report would find Israel guilty of war crimes.5
In this sense, the findings of the Goldstone Report did live up to the strong ex-
pectations that it would confirm prior allegations of criminality, and it even
went beyond these expectations by setting forth a series of recommendations
that presupposed that the United Nations could and should implement the in-
ternational rule of law even in the face of anticipated well-organized geopolit-
ical opposition. The fact that Hamas was also found to have pursued tactics
that violated international humanitarian law gave an appropriate balance to the
report, but did not seem to avoid the assessment that the importance of the re-
port resulted from its conclusions critical of Israel. An added weight of these
conclusions arose from the seeming caution of the mission expressed by its
careful investigatory methodology, its reluctance to rely on speculation, and its
insistenice on providing detailed explanations for any allegation of criminality.

Touching an Israeli raw nerve. Interest in the Goldstone Report was un-
doubtedly enhanced by the high-profile angry responses by Israeli political
leaders, and the outraged tone struck in the Israeli media. The supposedly
more peace-minded Shimon Peres, president of Israel and Labor Party leader,
called the report “a mockery of history” that somehow lent legitimacy to ter-
rorism.’ Prime Minister Benjamin Netanyahu devoted a portion of his 2009
speech in the General Assembly to a denunciation of the report that adopied
the sort of inflammatory rhetoric that President George W. Bush deployed
after the September 11 attacks. Netanyahu declared that “Israel justly defended
itself against terror. This biased and unjust report is a clear-cut test for all gov-
ernments. Will you stand with Israel or will you stand with the terrorists?” He
went on, “We must know the answer to that question now. Now and not later.
Because if Israel is again asked to take more risks for peace, we must know
today that you will stand with us tomorrow.”™ The contrary logic of the Gold-
stone Report can also be formulated as a question to the United Nations: Will
you confer impunity upon Israel and its leaders or will you stand behind this
call for the implementation of international humanitarian and criminal law?

The Isracli defense minister, Ehud Barak, echoed the sentiments of Net-
anyahu, calling the report “false, distorted and promotes terror.” He added that
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“adopting the report will crippie” the capacity of governments in democratic
countries “to deal with terror organizations, and terror in general.”™ Even putting
aside the rest of the problematic character of such statements, they seem to sug-
gest that, if the adversary can be characterized as terrorist, then there should be
no operative legal limitations on the use of force. Here, 1t also seems diver-
sionary to attach the label of “terrorist” to a democratically elected political
grouping that has repeatedly called for a long-term cease-fire and diplomatic
solution to the underlying conflict, and was a de facto governmental actor rep-
resenting the people of the Gaza Strip. In addition, Hamas had repeatedly pro-
posed a cease-fire of long-term duration provided that Israel lift the blockade
and open the crossings, and peaceful coexistence up to fifty years if Israel were
to implement Security Council Resolution 242 and withdraw to 1967 borders.
Note that the condition of the cease-fire was limited to the demand that Israel
terminate its unlawful blockade, what was legally and morally required in any
event. Of course, Hamas was in effect proposing to stop firing rockets mto Is-
rael, which was an unlawful form of resistance regardless of Israel’s provoca-
tion. In effect, the cease-fire would have restored a semblance of legality to the
regime of occupation.

The main point here is not so much a substantive rebuttal of the Israeli re-
sponse, but a need to interpret this unprecedented intensity of response at Jeader-
ship levels in Tel Aviv. It is necessary to base our understanding on circumstantial
considerations because the actual reasons for such a posture of defiance is un-
likely to be ever honestly disclosed by any government? What, then, is the mest
plausible explanation of why Israel reacted with such hostile intensity to the
Goldstone Report? One plausible reason was to counteract the high expecta-
tions of those who had applauded the outcome of the Goldstone Mission, com-
pounded by the difficulty of discrediting someone of Goldstone’s stature and
known Israeli sympathies. Furthermore, the implications of repudiating Israel’s
claim that its antiterrorist Gaza operation was legitimate struck directly at the
main rationale for the extent and severity of Israeli violence throughout the
occupied Palestinian Territories, and not just in the Gaza Sirip. The Goldstone
Report also directly rejected the Israch claim that international humanitarian
faw must be adjusted to accomimodate counterterrorist tactics even if directed
at targets with heavy civilian components and, as the reactions of Israeli leaders
made clear, this obviously agitated Israeli sensitivities. Finally, the conclusion
that Isracli leaders and military personnel were potentially guilty of war crimes,
possibly even crimes against humanity, seemed to disturb the government in
Tel Aviv for a combination of symbolic, substantive, and practical reasons. Sym-
bolically, there was a subtle resonance with the Nazi past where Jews were
massively victimized. Substantively, there was the sense that the failure of Is-
rael to act in accordance with the Geneva Conventions was not just wrongful,
but criminal. And practically, there was anxiety that Israeli political and mili-
tary leaders could be detained and charged with infernational crimes either by
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recourse to some international mechanism or through a national procedure re-
lying on the authority of “‘universal jurisdiction.”10

Undoubtedly, the great interest in the Goldstone Report was increased as
a result of this furious response by the highest levels of Israeli officialdom.
This response departed dramatically from the past Isracli treatment of external
criticism, especially emanating from the United Nations, and particularly from
the Human Rights Council, which had long been demonized by Israel and the
United States as being obsessively anti-Israeli. Habitually, Israel would simply
blow off such criticism and adverse policy directives with a curt government
statement of dismissal. It did this routinely and effortlessly, almost always with
the backing of the United States. A clear instance of this pattern is illustrated
by Israel’s rejection without making any special effort to provide a legal ra-
tionale of the near unanimous conclusions of the International Court of Justice
that the construction of a separation wall on occupied Palestinian territory was
unlawful, that the wall should be dismantled, and Palestinians who had been
harmed should be compensated.!! What is surprising with respect to the Gold-
stone Report is that [srael greeted the release of the report as if shocked and
taken by surprise whereas the general contours of the outcome should have
been anticipated, given the similarity of conclusions reached by other prior re-
spected mquiries under liberal auspices and even by a group of testimonies of
participating soldiers from the Israel Defense Forces (IDF).12 In fact, Israel’s
refusal to cooperate with the Goldstone Mission, even to the extent of denying
entry to Gaza by way of Israel, was widely interpreted as a kind of preemptive
repudiation of the report, fully expecting that the allegations of war crimes
would be confirmed.!3 That the Goldstone Report so ruffled Israeli feathers was
itself a surprising public relations success for the UN initiative, although this
publicity victory could easily morph into disillusionment in the event that Is-
rael succeeds in discouraging implementing moves at the UN.

Conclusions and recommendations of the Goldsione Report. As indicated
above, the conclusions of the Goldstone Report were mainly confirmatory of
prior reports that were already sufficiently authoritative to convey an impres-
sion to worldwide public opinion that Ysrael’s attacks at the end of 200% on
Garza involved the widespread commission of war crimes, if not crimes against
humanity. T consider only three aspects of the conclusions in the report to be
of sufficient note to warrant mention. The first involves the degree to which
the attacks were declared to be applications of the so-called Dahiya doctrine
that had explicitly endorsed the use of “disproportionate force and the causing
of great damage and destruction to civilian property and infrastructure, and suf-
fering to the civilian population.” In damning language, the Goldstone Report
says that the Dahiva doctrine “appears to have been precisely what was put into
practice” m OUperation Cast Lead. ¥ Such a conclusion comes close to raising
_the issue as to whether waging a one-sided war against an essentially defense-
less civilian population can ever be reconciled with international humanitarian
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law or the customary international law of war.!3 I believe this issue needs to
be addressed more comprehensively by the International Commuttee of the
Red Cross in hosting an international negotiating conference tasked with the
job of producing a protocol criminalizing such one-sided warfare, the Dahiya
doctrine, with possible allowance of limited force applied to strictly military
targets. There admittedly are complexities because alleged adversary forces
using violence could hide weapons and personnel in protected civilian struc-
tures. Again allowances could be made, but what would be prohibited uncon-
ditionally are attacks that are deliberately disproportionate and designed to
inflict punitive damage on the civilian infrastructure as an avowed objective. 16

Second, “in the context of increasing unwillingness of Israel to open crim-
inal investigations that comply with international standards,” the report ex-
plicitly encourages reliance on universal jurisdiction “as an avenue for States
to investigate violations of the provisions of the Geneva Conventions of 1949,
prevent impunity and promote international accountability.”!? A recommenda-
tion at the end of the Goldstone Report is more directive as it

recommends that States Parties to the Geneva Conventions of 1949 start
criminal investigations in national courts, using universal jurisdiction, where
there is sufficient evidence of the commission of grave breaches. Where so
warranted following investigation, alleged perpetrators should be arrested
and prosecuted in accordance with internationally recognized standards of
justice.!8

This is an important reminder that states can use their national criminal law
systems to reinforce claims of international criminal law in the event that the
state fails to act responsibly in relation to its own accused nationals. At present,
universal jurisdiction for serious crimes of states exists mainly in several West-
ern European countries, and is under great pressure from Israel and the United
States to renounce such legal authority. It was reported recently that Tzipi Livii,
head of the Israeli opposition and foreign minister during the Gaza attacks, can-
celled a speaking engagement in London after being informed that an arrest
warrant had been issued by a British magistrate. The warrant was withdrawn
after it was known that she had cancelled her plans for the visit.!¥ What seems
evident is that the threat of detention on the basis of universal jurisdiction is
likely to inhibit travel of high Israeli political and military officials prominently
associated with Operation Cast Lead. It is also quite possible that legislation
empowering national courts to exert universal jurisdiction may spread to other
countries, especially if such a result becomes one tactic of the Palestinian soli-
darity movement.

And finally, the recommendations of the Goldstone Report break some
new ground by suggesting that their findings as to war crimes allegations re-
quire the establishment of an accountability mechanism. Their principal call is
for the UN Security Council to insist that Israel conduct its own investigation
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of allegations in a manner that is “independent and meet international stan-
dards,” with the process to be completed within six months. The Executive
Summary “concludes that there are serious doubts about the willingness of Is-
rael to carry out genuine investigations . . . as required by international law.”20
More significant than the call for investigation is the report’s recommendation
that, if such an investigation and implementation of accountability are not car-
ried out in a satisfactory fashion after six months, the Security Council should
“refer the situation in Gaza to the Prosecutor of the International Criminal
Court pursuant to Article 13(b) of the Statute.”2! It seems unlikely that Israel
will mount a sufficiently credible investigation to satisfy the United Nations
because it seems so far to be relying on self-investigations by the IDF and has
not made any moves to undertake a process of assessment independent of the
government. The Secretary-General of the UN was supposed to report to the
General Assembly on 5 February 2010 about Israeli and Hamas developments
in response to the recommended investigative procedures proposed by the
Goldstone Report.?2 Nevertheless, the Israeli military advocate-general seems
to believe that, as soon as the IDF published its findings showing nominal re-
sponsiveness to the call for an investigation, pressure from the UN would de-
cline.?3 His assessment may have assumed quite realistically that an ebbing of
international concern after some nominal Israeli effort at investigation, rein-
forced by the assured diplomatic support of the United States and some Euro-
pean governments, would effectively discourage any additional UN efforts to
mmplement the accountability recommendations in the Goldstone Report,
There are a number of other recommendations, the acceptance of which
would substantially close part of the gap between the legal obligations of Israel
as the occupying power and the present occupation policies being pursued. Of
particular importance 1s the recommendation that Israel review its rules of en-
gagement and operating practices to ensure conformity in the future with “the
principles of proportionality, distinction, precaution and non-discrimination” in
a manner that protects Palestinian rights and avoids “affronts to human dig-
nity.”?* There has been a rather elaborate debate about whether Israel is acting
properly when it shifts risks of harm to enemy civilians that might be normally
unacceptable in order to uphold the security of its conscripted citizen soldiers.
This debate is mainly conducted by supporters of Israel, and in terms of the
ethics of violence in the context of Israeli security and combat engagement
rather than adherence to the reguirements of international humanitarian law.2’
There are a series of other important recommendations, including upholding
“the mviolability of UN premises and personnel,” release of Palestinians being
held in detention by Israel, and establishment of freedom of movement for Pal-
estinians throughout occupied Palestinian Territories. And perhaps most sig-
nificant of all is a recommendation “that Israel immediately cease the border
closures™ to the Gaza Strip and “allow passage of goods necessary and suffi-
cient to meet the needs of the population,” including what is required in Gaza
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to repair the extensive damage done by Operation Cast Lead and to enable the
resumption of “meaningful economic activity” in Gaza.?6

A Polarized Debate:
Liberal Legality and Geopolitical Reality
On one level, the inflamed debate engendered by the release of the Goldstone
Report was mindlessly driven by excessive defensiveness on the part of Israel,
- which was seconded by the United States. The attack on the report as biased
and distorted as well as obsessively critical of Israel carried to an extreme “the
politics of deflection” consistently practiced by Israel in response to external
criticism.2’ Instead of focusing on refuting the substance of any charges by
contesting the persuvasiveness of the evidence or on the practicality and rea-
sonableness of the conclusions and recommendations, Israeli officials typi-
cally do their best to shift international attention to the alleged bias of the
auspices or the critics. As argued earlier, here such efforts at deflection, often
successful m the past, faced higher hurdles than usual due to the impressive
credentials and exceptional credibility of Goldstone as the chair and voice of
the mission. As would have been expected, given the composition of the mis-
sion and the expectation that any conclusions critical of Israel would be bit-
terly contested, the report was prepared with scrupulous care, seeking out all
available evidence from all viewpoints and giving every benefit of the doubt
to Isracli concerns despite their refusal to cooperate with the investigation,
Without the slightest pretense of evidence, the harshest critics of the report
even alleged anti-Semitic motivations, insisting that the Human Rights Coun-
cil was a contaminated sponsoring agency and Goldstone was at best serving
its ends by playing the role of useful idiot.?8 Embarrassingly, the US House of
Representatives by a vote of 344-336 condemned the report on 3 November
2009, along the same lines as biased and one-sided, and instructed President
Barack Obama and Secretary of State Hillary Rodham Clinton to use the au-
thority of the US government to “oppose unequivocally any endorsement,” or
even “the further consideration™ of the report at the United Nations, and to
exert all possible diplomatic influence to block its implementation.?® Such vit-
riolic attacks on the Goldstone Report seem completely without merit. Con-
trary to the criticism, the report ts an excellent example of an international
inquiry mandated by the UN in adhering to the highest standards of liberal le-
gality given the circumstances of Israeli noncooperation and the overall prob-
lems associated with “the fog of war.”3% The report applies the positive law
associated with the Geneva Conventions and international customary law of
war with due caution in an exemplary manner.

Indeed, it 1s the Palestinians who have the stronger case that the report is
deficient in failing to take greater account of their legal concerns in the fol-
lowing respects: the report accepts without analysis the Israeh claim that given
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the relevant circumstances it was fully entitled to use force defensively, thus
failing to take any account of the success of the cease-fire that has been in ef-
fect and was working well since mid-1980-until disrupted by an Israeli incu-
sion on 4 November 2009. This favorable experience with the cease-fire was
further reinforced by a Hamas offer repeated several times prior to the Gaza
attacks of an indefinite extension of the cease-fire provided that Israel lift its
unlawful blockade. The report also fails to condemn, or even mention, the Is-
raeli refusal to allow Palestinian civilians to leave the Gaza Strip during the at-
tacks, thus depriving all Gazans of a refugee option, which seems to fall afoul
of the international customary law prohibition on cruel and inhumane tactics
or conduct during wartime, a duty that should be interpreted even more strin- -
gently in this case where Israel is an occupying power with obligations to pro-
tect the civilian population. The report also neglects to examine whether there
was any sufficient connection between the stated belligerent objective of ter-
minating the rocket aftacks and the reliance on a generalized onslaught di-
rected at Gaza in the spirit of the Dahiva doctrine; neither does it consider
whether Israel as the occupying power is legally entitled to claim a right of
self-defense. There are some grounds for claiming an anti-Palestinian bias be-
cause the report appropriately expresses its concern about the psychological
trauma caused inside Israel by the Hamas rocket attacks, but completely ig-
nores the far more intense and pervasive trauma caused to the whole popula-
tion of Gaza by the rigors of a coercive occupation that has lasted since 1967
as well as by the blockade, frequent military incursions, nightly sonic booms,
and, most dramatically, by Operation Cast Lead.?! Tt is a sign of the extent of
Israeh and US media dominance that the totality of attention given to criti-
cisms of the report has been discussed exclusively from an Israeli outlook. It
is also an indicator of the weakness and co-opted nature of the Palestinian Au-
thority that iis officials have limited their responses to an endorsement of the
report and, only when pushed from below and without, a call for the immedi-
ate implementation of its recommendations.3? :
The more substantive criticisms of the debate by Israeli leaders concerned
the argument that its tactics were reasonable and responsible in view of the na-
ture of the security threat posed by Hamas. Here, the argument rests on the
double validity of (1) treating Hamas as an illegitimate political actor (a ter-
rorist organization); and (2) regarding the Israeli tactics and rules of engage-~
ment as responsive 1o terror, even if not strictly within the four corners of the
international Iaw of war, Such a rationale for Operation Cast Lead resembles
the manner in which the Bush administration attempted to justify its approach
to detention and interrogation after September 11.33 The abstractions associ-
ated with the supposed need to suspend adherence to the international law of
war to be effective in counterterrorist security are suspect when not connected
with the specifics of the situation. In this instance, unless state terrorism is en-
dorsed (i.e., war waged against the civilian population as a means of inhibiting
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violent resistance to occupation), the case for laxity in interpreting and apply-
ing the law is not persuasive. The Goldstone Report characterizes Operation
Cast Lead as directed at the population as such and thus does not suspend or
qualify the operation of the law of war with respect to the sanctity of civilians
and the duty to avoid deliberate attacks on protected targets, although it does
give credence to factual conditions in which Israel had some reason to believe
that protected targets were harboring Hamas militants or weaponry and am-
munition. If such a legal assessment were not made, and certain operational
practices not condemned, it would enable a government to claim a counter-
terrorist freedom of action that would be tantamount to the vahidation of geno-
cidal warfare, even if such counterterrorist tactics lacked the proof of specific
criminal intent needed to establish the crime of genocide in a court of law.34 In
my view, the Goldstone Report 1s a model of appropriate assessment of con-
tested military operations from the perspective of liberal legality, or what
jurists tend to call “legal positivism.” It is also fully compatible with the con-
tinued validity of legal restrictions on the use force that were reaffirmed by
President Obama in his Nobel acceptance speech, seemingly intended in part
to legitimize the US-led NATO war in Afghanistan.?3 The Goldstone Report is
also consistent with jus in bello dimensions of the just war doctrine, although
less so with jus ad bello due to its failure to assess whether Israel had a valid
underlying claim of “self-defense.”36

At issue 1s whether normal notions of self-defense apply to the circum-
stances of the Gaza Strip. Israel contends that it has not cccupied Gaza since
its “disengagement” in 2005, which involved withdrawing IDF forces and dis-
mantling the Israeli settiements. This ciaim has been widely rejected due to the
persistence of Israeli effective control in Gaza, mcluding total control of entry
and exit. Under these circumstances of persisting occupation, Israel has a fi-
duciary relationship to the Gazan civilian population that it imposes more re-
strictions than if it could be viewed as a foreign political entity. Dean Tom
Farer has instructively argued that, at the very least, Israel cannot legally claim
defensive force until it tests whether Hamas would cease its violence if Israel
ended its unlawful blockade 77

What is less clear 1s whether the accountability recommendations of the
Goldstone Report can be reconciled with the geopolitical realities of world
politics and, if not, should these recommendations have been made.3 [ am as-
suming that these geopolitical realities will short-circuit efforts at implemen-
tation by either the UN or mtergovernmental action. At the same fime, these
accountability recommendations of the Goldstone Report are of great impor-
tance for carrying on the legitimacy of war, giving a foundation of legality to
the call for boyeott, divestment, and sanctions (the so-called BDS campaign)
that has been gathering momentum since Operation Cast Lead was launched.
As such, there is a normative dilemma posed: if the UN system is likely to be
further discredited i the eyes of many governments by its likely unwillingness
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to implement the accountability recommendations, should it have been more cir-
cumspect at the outset and never have authorized the Goldstone fact-finding
mission? Or, alternatively, should the Goldstone Report, despite being estab-
lished by intergovernmental consensus at the Human Rights Council, have re-
garded its most significant audience to be activist elements in global civil
society and, hence, appropriately formulated recommendations that take ac-
count of the political limits that exist within the UN system, and called for civil
society implementing initiatives? Put differently, is the cost of nonimplementa-
tion by the UN, as reinforced by the indifference or worse at the governmental
level, greater than the gain achieved by giving added strength to the nonviolent,
yet coercive, legitimacy struggie on behalf of Palestinian rights? There is no
evidence that the authors of the Goldstone Report wrestled with or were even
conscious of this dilemma or, if they had been, whether it would have been
practicable or advisable to have articulated the difficulties of following the
logic of liberal legality all the way to its end point through recommending in-
vestigations of allegations followed, as appropriate, by prosecution and pos-
sible conviction and punishment. On balance, I am glad that this dilemma was
not resolved in favor of deference to geopolitical realities, and that the cause of
global justice was promoted by a set of recommendations that stimulate civil
society actors to carry on the fight that governments in this sort of political set-
ting cannot do.?” It was undoubtedly too much to expect that the Goldstone Re-
port would lend support to nonviolent resistance by Palestiniians subject to an
unlawiul and oppressive occupation or encourage civil society actors to mount
a legitimacy war secking justice for the Palestinians.

international Law and the Peace Process

One of the most significant recommendations of the Goldstone Report that has
received virtually no attention is 1ts call to “states invoelved in peace negotia-
tions between Israel and representatives of the Palestinian people, especially
the Quartet,” to “ensure that respect for the rule of law, international law and
human rights assume a central role in mternationally sponsored peace initia-
tives.” U This lack of attention is partly due to the general understanding that
the mandate of the mission was shaped by the widespread allegations of war
crimes associated with the twenty-two-day assault on the Gaza Strip, and not
related to the broader relationship of international law to the peace process. Yet
such recommended emphasis on international law shouid be welcome, although
it will probably leave an invisible footprint with respect to future etforts at
conflict resolution. There is a iittie known consensus on the part of those sup-
portive of the Palestintan struggle for justice that peace with Israel cannot be
achieved unless 1t becomes responsive to Palestinian rights under international
law.4! Part of this consensus s that past unresponsiveness to Palestinian rights
under international law has contributed to the failure of past negotiations. Israel
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has effectively vsed its diplomatic muscle, with US backing, to exclude from
the diplomatic framework of negotiations any consideration of international
law on such salient issues as borders, settlements, refugees, water, and the sta-
tus of Jerusalem.*? Every initiative since Oslo has been based on a bilateral po-
litical bargaining process that treats “facts on the ground,” regardless of their
legal status, as deserving considerable respect while any reference to the de-
nial of Palestinian rights under international law is dismissed as disruptive of
“the peace process.”

As with achieving accountability in the face of geopolitical resistance,
there exists a seeming dilemma of ignoring international law claims in defer-
ence o the geopoiitical realities or accentuating these claims so as to lend fur-
ther legitimacy to the Palestinian struggle for self-determnation in accordance
with international law. The realist approach believes that history mainly moves
forward through the prudent management of power by dominant political ac-
tors while a normative approach believes that the march of history depends on
resistance from below and popular forces that are guided by a sense of justice.
Put differently, the opposite of war is not peace, but justice.

Conclusion _

I argue essentially that the Goldstone Report is not as significant as it seems
in relation to either establishing the criminality of Operation Cast Lead or in
creating prospects that those Israclis (or Hamas officials) will be held account-
able for their gross departures from the law of war, which the report described
as war crimes and possibly crimes against humanity.*3 The enduring signifi-
cance of the Goldstone Report concerns the weakening of the state system and
the United Nations to uphold basic human rights, the rise ot global civil soci-
ety. and the essential connections between peace and justice. Specifically, the
Goldstone Report has stoked a storm of controversy in the United States and
Israel while contributing a validating pat on the back to those engaged in the
legitimacy war that the Palestinians are winning on a symbolic global battle-
field, and increasingly pinning their hopes on. This legitimacy war has become
the leading moral struggle of our time, a sequel to the antiapartheid campaign
waged so effectively throughout the world in the late 1980s. Whether it ends in
the sort of political victory that unexpectedly and nonviolently transformed
South Africa from a racist regime to a multiracial constitutional democracy
cannot be foretold. Peoples can prevail in legitimacy wars, as have the Tibetans
and the democratic forces in Mvanmar, and sull remain politically frastrated
and. to varying degrees, oppressed. It is my ceniral contention that, unless this
muitifaceted relevance of the Goldstone Report is acknowledged, netther its
limits nor its contributions can be properly appreciated, and it is then likely to
be misremembered as a failed yet valiant challenge to the impunity of the strong.
My hope is that, through dialogue and experience, the Goldstone Report will
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eventually be appropriately appreciated for its contribution to the struggles of
the weak and oppressed, specifically of the Palestinians, and become inte-
grated into a growing confidence in the transformative impact of the theory
and practice of nonviolence,
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caused or the responsibility for the one-sided violence of the Gaza attacks, Israeli po-
litical and military leaders bear the brunt of responsibility. This is consistent with the
underlying view that both sides in the encounter should have their activities assessed
from the perspective of international criminal law. But it is a mistake to treat the two
sides as equally culpable in the Gaza context. It is a still greater mistake to claim, as
have both Israeli and US officials, that a deficiency of the Goldstone Report 1s its ten-
dency to treat a democratic government such as Israel as being subject to the same re-
straints as are applicable to an alleged terrorist actor. When measured by the death of
innocent civilians or by reference to the Dahiya doctrine of deliberate disproportion, the
magnitude of responsibility on the side of Israel seenis far greater than that of Hamas.
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Assessing the Goldstone Report
Nigel 5. Rodley

ANY ATTEMPT at evaluating the quality of a product should be clear about the
criteria being applied. Regrettably, the United Nations has not provided com-
prehensive criteria for the guidance of fact-finding missions to be carried out
under its auspices. The Economic and Social Council and the General Assem-
bly have adopted the sparest of pointers! while the Human Rights Council has
adopted a code for its Special Procedures that includes limited provisions with
respect to fact-finding visits.2

Better guidance is available from the International Law Association (ILA).
At its fifty-ninth (biennial) conference, held in Belgrade in 1980, it adopted the
Belgrade Minimal Rules of Procedure for International Human Rights Fact-
finding Missions (hereinafter the Belgrade Rules).? There are twenty-five
rules, several of which will be referred to in what follows because they repre-
sent a distillation of the thinking about fairess and legitimacy in human rights
fact-finding of a geographically representative range of distinguished interna-
tional legal opinion. _

The focus on human rights needs fo be noted. The Goldstone Report is
about an Investigation involving issues under not only international human
rights law (primarily concerned with the responsibility of states), but also
international humanitarian law (concerning especially matters of individual re-
sponsibility for war crimes). There is no comparable set of rules for himani-
tarian law investigations.*

The Belgrade Rules were foreshadowed by a comprehensive study of the
question by Thomas Franck (who chaired the ILA subcommittee that drafted
the rules} and Scott Fairley.> Under the heading “Indicators of Impartiality,”
the authors identify five “key indicators of procedural probity: (1) choice of
subject; (2) choice of fact-finders; (3) terms of reference; (4) procedures for
mvestigation; and (5) utilization of product.” What follows will be structured
according to these same headings. The relevant ILA rules will be highlighted
and the Goldstone Report—and criticisms of it—will be assessed in the light
of the rules.

Choice of Subject

This is not an issue addressed by the Belgrade Rules. Yet political selectivity
n the choice of situations to be examined, according to Franck and Fatrley,
“has a negative effect on the credibility of investigations that do go forward,”6
and “fact-finding is likely to gain in-credibility when it occurs within a broader
matrix.”” When the UN Commission on Human Rights belatedly abandoned its

191



192  Assessing the Goldstone Report

refusal to consider allegations of human rights violations in specific countries
in the late 1960s, the situations it focused on were those of South Africa under
its apartheid regime and that of the post-1967-war occupied territories of the
Middle East. From then on, the human rights situation in the occupied territo-
ries was a separate item on the agenda of the Commission on Human Rights
until its replacement by the Human Rights Council in 2006. The same has been
the case for the council. Indeed, six of the ten special sessions of the council
on specific country situations have had to do with the Israeli Occupied Terri-
tories and the 2006 conflict with Lebanon. It was one of these that led to the
mandating of the Goldstone inquiry.8 Even allowing for legitimate interna-
tional frustration with a seemingly endless occupation involving the constant
expansion of a settlement program whose morality or legality only Israel per-
sists in defending, this is disproportionate attention in the light of the numer-
ous situations around the world involving mass victimization that receive no
comparable level of scrutiny.” Inevitably, this permits Israel to complain that,
again in the words of Franck and Fairley, “the investigating institution is not
serious about enforcing a uniform standard.”1¢

Choice of Fact-finders
Things have improved since the days when the General Assembly in 1968 es-
tablished its Special Commitiee to Investigate Israeli Practices Affecting the
Human Rights of the Population of the Occupied Territories (Special Com-
mittee of Three), composed of three representatives of states, two of which had
no diplomatic relations with Israel (Yugoslavia and Somalia, each of which
considered itself at war with Israel) and one (Ceylon—now Sri Lanka) whose
government soon thereafter suspended diplomatic relations between itself and
Israel.i!

According to Rule 4 of the Belgrade Rules, a “fact-finding mission should
“be composed of persons who are respected for their integrity, impartiality,
competence and objectivity and who are serving in their individual capaci-
ties.” Obviously, this should automatically exclude representatives of states, as
with the Special Committee of Three. The Goldstone Mission, however, was
composed of individuals acting in their personal capacities. There is no ques-
tion that they all met each and every element to the highest standard.!> While
these could have no imputation of actual bias in any of the members, there was
regrettably a basis for questioning the appearance of bias as a result of a pub-
lic letter signed by one member, Christine Chinkin. The signatories to that let-
ter affirmed that some of Israel’s actions amounted to “prima facie war crimes”
as well as finding the “invasion and bombardment themselves as contrary to
international humanitarian and human rights law.”!3 [f such a statement were
made by a member of a standing fact-finding body, it could be expected that
such a member would move to recuse himself or herself from the hearing of
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the issues. In the case of ad hoc investigations, it is not always so easy 10 se-
lect prominent people with the relevant expertise who nevertheless have a
clean slate in terms of their public utterances on the issues.

In this connection, Rule 6 is pertinent: “Any person appointed by a mem-
ber of the fact-finding mission should not be removed from membership ex-
cept for reasons of incapacity or gross misbehaviour.” This is a strict standard
and one might have envisaged, without risk of undermining the rule, a further
exception: this would contemplate a situation where information subsequently
becomes available that calls into question the original qualifications for ap-
pointment. Indeed, if only to avoid giving at least a debating point to those
who would wish to discredit the eventual report, it might have been wise for
recusal to have been pursued.

Rule 5 further stipulates that “the government . . . concerned, whenever
possible, should be consulted in regard to the composition of the mission.”
Whatever the merits of this rule, adopted when such missions were in their in-
fancy, it is indeed common for the affected government to be consulted, infor-
mally and behind the scenes, about the composttion of the missions. It is not
clear whether such consulitation took place and, in light of Israel’s firm refusal
to cooperate with the mission, it might have been redundant to attempt the
consultation. Israeli complaints have not been on this point.

The fact remains that there was not even the hint of a blemish on the qual-
ifications of three of the four mission members to undertake the mandate, and
there remains no doubt in practice that the composition of the mission was
wholly consistent with an expectation of a reputable investigation and report.

Terms of Reference

According to the first two Belgrade Rules, “1. The organ of an organization es-
tablishing a fact-finding mission should set forth objective terms of reference
which do not prejudice the issues to be investigated . . . 2. The resolution au-
thorizing the mission should not prejudge the mission’s findings.”

No two principles have been more consistently ignored than with respect
to issues surrounding Israeli practices in the Occupied Territories. The General
Assembly resolution authorizing the establishment of the Special Committee
of Three had affirmed “that Israel was in breach of its international obligations”
and expressed its “grave concern at the violation of human rights” in the Oc-
cupied Termitories. ' The Commission on Human Rights resolution the following
year establishing a special working group of experts “to investigate allegations
concerning Israel’s violation of the (Fourth) Geneva Convention™ also spoke
of “Israel’s continued violations of human rights in the occupied territories.”!5
Thus, both bodies were setting up inquiries not just to investigate allegations of
violation, but actual violations. This is prejudicial language and it was invoked
by israel to refuse cooperation with either the special committee or the special
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working group. The pattern of prejudicial resolution and refusal of cooperation
has continued over four decades.

Few such resolutions contained as arrantly prejudicial language as that
setting up the Goldstone Mission. It “strongly condemns” the military opera-
tion that “has resulted in massive violations of the human rights of the Pales-
tinian people” and it “demands that . . . Israel stop the targeting of civilians and
medical facilities and staff and the systematic destruction of the cultural her-
itage of the Palestinian people.” Indeed, as usual, the specific terms of refer-
ence of the mission are to “investigate all violations of international human
rights law and international humanitarian law by the occupying Power, Israel,
against the Palestinian people.”6

While piously calling on Israel “not to obstruct the process of investigation
and to fully cooperate with the mission,” it is as though the resolution were
drafted with the purpose of maintaining the traditional minuet of “investigation”
of what is already accompanied by noncooperation from Israel. The absence of
any reference to violations by Hamas, despite its notorious campaign of launch-
ing missiles toward areas populated by Israeli civilians, was inevitably perceived
as particularly noxious in terms of impartial concern for human rights.

In fact, the council president, acting on the prompting of Judge Richard
Goldstone whom the former had approached to chair the mission, agreed to a
mission mandate that was not prejudicial (“all violations of international human
rights law and international humanitarian law that might have been committed™)
and which could be as it was interpreted to cover all parties, not just Israel 17

It was not and would not be sufficient to appease Israel and secure its co-
operation. For Israel the resolution had irretrievably vitiated the exercise, but
the change did allow others, including states that had voted against the resolu-
tion because of its manifest bias, to give the mission a fair wind. This then
brings us to the core issue of the mission’s methodology, as Israel has been no
less vehement in its criticism of the report than it was of the mandate giving
rise to it.

Procedures for Investigation
Ten of the twenty-five Belgrade Rules relate to the collection of evidence.
Most need not be spelled out in detail. They require openness to the receipt of
material from all relevant sources, including states and nongovernmental or-
ganizations (NGOs) as well as groups of individuals (Rules 9, 11, and 13). The
state concerned should have an opportunity to comment on material so ob-
tained (Rule 12). All of these were complied with scrupulously by the mission,
and the government of Israel does not seem to have claimed otherwise.

Rule 14 is of particular interest: “Petitions ought ordinarily to be heard by
the fact-finding mission in public session with an opportunity for questioning by
the states concemned.” While the injunction in the latter clause raises problems
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of plausibility (suggesting a superficial equality of arms that would in fact be
unequal), the fact is that the mission held public hearings. Israel’s complaint
was that it should not have done so at all. Its concern was the “unprecedented
decision to hold live broadcast public hearings.”!8 The complaint seems to be
that “raw evidence, perhaps of questionable authenticity, is directly broadcast
into the public arena. Moreover, such a trial by public opinion can of necessity
give no weight to confidential or sensitive information.”1?

Given Israel’s noncooperation, the latter concern is palpably spurious. As
far as the charge of trial by public opinion is concerned, that would be an ar-
gument for never holding public hearings of proceedings in court or commis-
stons of inquiry at least unless the potentially responsible parties chose to be
present to put questions themselves. One suspects that, had the mission been
allowed into southern Israel and the inhabitants of Sderot had been allowed to
testify publicly in the region before the mission, the criticism might have been
more muted. As it was, such witnesses and witnesses from the West Bank had
to testify in public hearings held in Geneva. According to the mission, the
opportunity to speak publicly about their experiences was appreciated by “par-
ticipants, as well as members of the affected communities” (par. 167). Or per-
haps the complaint is not so much about the public hearings, but their being
broadcast. In any event, Israel has hardly demonstrated the well-foundedness
of its criticism.

Three further rules deal with (very limited) specifics of an on-site investi-
gation that are not pertinent to the Goldstone Mission, especially insofar as they
are predicated on the mission in question taking place inside a state with the
agreement of the state.

However, there is one dimension of the mission, which has attracted the
brunt of Israel’s stated objections, that is not directly covered by the language
of the Belgrade Rules, albeit it underlies them. In fact, the relevant principle,
that of impartiality, 1s one contained not in a document specifically on human
rights fact-finding, but in the General Assembly Declaration on Fact-finding
by the United Nations in the Field of the Maintenance of International Peace
and Security. It affirms that “fact-finding should be comprehensive, objective,
impartial and timely.”20 The declaration also specifically requires fact-finding
missions “‘to perform their task in an impartial way.”

There 1s not space here to tackle all the criticisms leveled by Israel. Some
are palpably off target, such as the complaint that the report does not recog-
nize the state’s right to exercise seif-defense. This 13 an issue relating to the le-
gitimacy of the use of force at all (jus ad bellunr), not o the mission’s mandate
that concerns the manner in which force is used (jus in bello), which is the sub-
ject matter of international humanitarian law and human rights law. Also, no
doubt if they had taken this on, the mission would have felt obliged to follow
with the view of the International Court of Justice which, incomprehensibly,
decided that the right to self-defense does not arise in the case of an armed
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attack not launched by another state.?! This too would doubtless have been of-
fered by Israel as evidence of bias.

Other criticisms recall the person who kills his parents and then claims
sympathy because of his orphan status. This is the case with regard to appar-
ent “misstatements” of fact and law: two of each, neither central to the is-
sues.?2 Specifically and summarily on issues of fact, Israel denied the report’s
charge of discriminating against its non-Jewish citizens by not providing shel-
ters to protect Arab towns and villages in southern Israel from rocket attacks
{pars. 1709, 1711). In fact, the charge was with respect to “unrecognized” Arab
settlements; in any event, Israel claimed it had offered to pay for such shelters
in the relevant area. The report is also chastised for referring to an earlier
(2008) rocket attack on Israel that, according to the report, had resulted in
“light injuries” to a person, but nevertheless led to Israel’s “Operation Hot
Winter” (par. 196). In fact, the person had later died from serious injuries. Op-
eration Hot Winter brought the deaths in Gaza of 202 Palestinians and 2 Is-
raelis. As to the legal issues, one criticism is that the report refers to a pre-2004
military courts appeal process (pars. 1599-1600) that 1s no longer in force; the
criticism does not explain how the newer system is an improvement. The sec-
ond is a challenge to the report’s statement that “the international community
continues to recognize Israel as the occupying Power” (par. 277) and its foot-
noted reference to Security Council Resolution 1860 (2009) as one of the au-
thorities for the proposition. Indeed, what this resolution actually says is that
“the Gaza Strip constifuttes an integral part of the territories occupied by Israel
in 1967.” To this extent, the criticism is clearly accurate, though its signilicance
in terms of the major issues addressed by the report is unexplained. Needless
to say, all of these criticisms could have been taken account of if (as would
probably have happened in the case of Israel having cooperated) the draft text
had been submitted to Israel in advance of publication.

Other criticisms seem at first glance to come closer to the mark. This ap-
plies to the complaint that the mission was selective in its choice of incidents.
Thus, despite accusations that the Southern Command Centre of Hamas leader
Ismail Haniveh had been located in the al-Shifa hospital in Gaza, the mission
did not investigate it. The only reason it gave explicitly was the limited time
available. This is a weak explanation. The probability is that the circumstances
in Gaza (and the authoritarian nature of Hamas) were such that it wounld have
been difficult for the mission to elicit the requisite information.

This hypothesis is consistent with the position taken by the mission with
respect to a witness not interviewed by the mission. Israel complained that it
did not interview British colonel Richard Kemp, “a recognized expert in the
field of warfare in conditions similar to that of Gaza.”* The mission re-
sponded that it “did not deal with . . . issues . . . regarding the problems of con-
ducting military operations in civilian areas and second-guessing decisions
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made . . . ‘in the fog of war.” We avoided having to do so in the incidents we
decided to investigate.”"?4

Clearly, for Israel, this response spoke for itself as evidence that the mis-
sion had “deliberately selected incidents so as to evade the complex dilemmas
of confronting threats in civilian areas.”25 The Israeli response seems to mply
that concentrating on incidents where facts are relatively clear, rather than on
those where they may not be, is somehow reprehensible. It is not evident that
this is such a sin. If a criminal has killed a number of people, some in cold
blood and some in a shoot-out, the police may well be expected to concentrate
their investigative efforts on the former, rather than pursue the latter with all the
evidentiary problems of determining whether or not there was a self-defense
justification for them. '

The Israeli complaint is best understood in the context of its overall argu-
ment that Hamas used civilians, even hospitals, to shield its own forces from
Israeli attack or counterattack. To the extent that the Israeli assertion of Hamas
behavior is accurate, it reflects serious violations of humanitarian law that
were within the mandate of the mission. Here criticisms of the mission’s report
carry weight.

The allegations were the subject of a chapter of the report. The chapter
evinces a level of scrupulousness in its analysis and conclusions that would be
appropriate for assessing accusations of individual criminal responsibility, but
- seem unduly tentative with regard to possible responsibility of the Hamas “au-
thorities.” Here the mission relies on NGO reports, as persons interviewed in
Gaza “appeared reluctant to speak about the presence of or conduct of hostil-
ities by the ‘Palestinian armed groups,” and the armed groups themselves were
“not agreeable” to a meeting as requested by the mission (pars. 438-439), In-
terestingly, there 1s no comment on this manifestation of noncooperation by
the Gaza authorities that the report earlier described as “fuil” (par. 145). In any
event, the information from NGOs such as Amnesty International, Human
Rights Watch, and the International Crisis Group was irresistible, that 1s, that
rockets were indeed launched from civilian areas. However, the mission couid
not conclude that this was done “with the specific intent of shielding the com-
batants from counter-attack™ (par. 450). As will be noted below, the report is
not so scrupulous with respect to some allegations of Isracli misbehavior (in-
cluding acts of a potentially criminal nature).

As to the use of mosques, the mission mnvestigated only one incident
(where it found that the mosque had not been used, but had nevertheless been
the object of a missile attack leading to fifteen deaths and forty injuries), it did
not mmvestigate others: however, it points out that only one was brought to its
attention and the specific mosque was not identified. It may well be that the
climate in Gaza would not have yielded any usetul information, but one might
have expected some explanation beyond the mere statement that “the Mission
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was not able to investigate the allegation of the use of mosques generally by
Palestinian groups for storing weapons” (par. 463).

As to hospitals, the mission investigated attacks on two, and found there
were no combatants at the premises at the time of the attack(s) (par. 465). This
seems somewhat ingenuous: given that it could not know of Hamas move-
ments, partly because of possible inhibitions about fingering Hamas and partly
because of possibly limited knowledge of the witnesses, convincing as the lat-
ter may have been, the mission does not hesitate to infer deliberate intent on
the part of the Israelis. Again, it did not investigate the alleged use of the al-
Shifa hospital as a Hamas military base. The same reasons as conjectured
above may be speculated, but the mission offers no such justification, merely
the mentioned restrictions of time.

While on the facts available to it, the mission’s inability to conclude that
mosques and hospitals were used as cover for combatants may be justified, the
tentativeness of its findings regarding the use of civilian areas for launching
attacks seem hypercautious (lack of evidence of specific intent). And the legal
characterization uses a most delicate conditional form: “In cases where this oc-
curred, the Palestinian armed groups would have unnecessarily exposed the
civilian population of Gaza to the inherent dangers of the military operations
taking place around them. This would have constituted a violation of inter-
national humanitarian law” (par. 494). As the Israeli response points out, the
report is not at all so coy in inferring the relevant intent from Israeli actions,?¢
albeit the mission was not without evidence of a policy on the ground that
could amount to recklessness in the use of force where there was any perceived
threat to the Israeli forces.2” The report does, on the other hand, address in the
clearest terms the flagrantly illegal rocket attacks on southern Israel that pre-
cipitated the Israeli counterattack. It finds this to indicate *‘the commisston of an
indiscriminate attack on the civilian population of southern Israel, a war crime
and may amount to crimes [sic] against humanity”28 (par. 1724). Of course, any-
thing less could only have redounded to the fatal discredit of the mission.

In one particularly unconvincing section, the report finds Israel guiity of
killing civilians who were police officers. The Israeli response quite properly
excoriates the report’s determination that, despite various official Hamas state-
ments to the effect that the police were part of the resistance to “the enemy,”
not all of them were combatants and indiscriminate force had been used be-
cause of failure to identify which police were combatants and which were
civilians.?® Exactly how the Israel Defense Forces were expected to exercise
this exquisite level of discernment is unexplained.30

One Israeli criticism that deserves mention, if only to dismiss it, is that the
repoit’s approach to the Israeli legal system means that Israel has been “treated
as a banana republic” (an aspersion unlikely to ingratiate the state with any
banana republics on the council). The argument seems to be that Israel has a
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good legal system, as good as anywhere in the world, and so the mission was
wrong to be critical of ifs capacity to investigate war crimes and other breaches
of international humanitarian law.?! What is more, that system is investigating
many of the cases documented by the mission.

In fact, the report points to a specific problem in the form of a policy in-
troduced m 2000 that operational debriefings may be undertaken “with respect
to an incident that has taken place” and the debriefing entails the dropping of
any criminal investigations. Only after a period of months can mvestigations
of lawbreaking take place or be reopened (chap. XXIV, pars. 1591-1594). One
does not have to be an expert to know that, after a delay of several months, the
possibilities of discovering the facts for forensic purposes are substantially re-
duced. Yet the Israel response complains that the mission is objecting to the
existence of operational debriefing, when in fact the criticism is of the phas-
ing, with its substantial gap between the phases.

As to the mvestigations under way, the responses for the most part do not
specify the incidents where this is the case. Certainly, anyone who has had oc-
casion to consider allegations of violations of international humanitarian or
human rights law in Israel, as in many countries (not just banana republics),
knows how difficult in practice 1t is to find cases being brought in situations of
grave national emergency and mobilization, Indeed, overwhelming evidence of
torture and ill-treatment perpetrated by the Israeli General Security Service
(GSS) has resulted in not one criminal case being brought against GSS inter-
rogators in the ten years since the Supreme Court of Israel decided that certain
interrogation practices amount {o prohibited torture or ill treatment.’2 In any
event, the mission’s recommendations are only to move toward further interna-
flonal investigations and possible prosecutions after the Israeli investigations
have been given a further six months to produce results.

Utilization of the Product

‘The main concern under this heading in the Franck and Fairley piece was that
the report should be made public. Interestingly, the Belgrade Rules do not go
that far, confining themselves to requiring that, in the case of a decision to go
public, the report “should be published in its entirety.”3? There was never any
question of this not being the case for the Goldstone Report to the Human
Rights Council. This may be contrasted with the report of the UN board of in-
quiry set up by Secretary-General Ban Ki-moon (0 look into “certain incidents
in the Gaza Strip” atfecting UN premises. Only a summary was made public,
albeitf the board concluded that Israel was responsible for a number of deaths
and injuries as well as substantial property damage to various UN (mainly the
UN Reliet and Works Agency for Palestine Refugees in the Near East) prem-
ises including schools and hospitais.34
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General Overview

This is a report of over 550 pages that painstakingly documents a large num-
ber of incidents, mainly in Gaza but also on the West Bank, including viola-
tions by the Hamas authority and the Palestinian Authority as well as by Israel.
Much of it deals with incidents involving loss of life. The overwhelming ma- -
jority of the lives lost were Palestinian lives at the hands of Israeli forces?S and
the report inevitably and properly reflects that priority in the attention that it
gives to the various matters within the mission’s mandate.

Chapters IX to XI form the centerpiece of the report documenting appar-
ent failures to protect the civilian population, indiscriminate attacks resulting
in Joss of life or injury, and even deliberate attacks against the civilian popu-
lation. Not all the allegations are sustained, but many are, and they are dis-
turbing because of the strength of the evidence carefully marshaled. Chapter
X111 1s particularly salient. It produces a substantial amount of evidence of the
destruction of civilian infrastructure, especially of housing and m the construc-
tion industry. The report correctly draws attention to “the context where exter-
nal supplies are entirely controlled by Israel,” which makes it “a matter not
only of economic importance but arguably one of human necessity to satisfy the -
basic need for shelter” (pars. 1011-1012). This inevitably recalls previous de-
ployments of such force in Lebanon in 1982 and 2006.

It is regrettable that the Human Rights Council resolution initiating the
mission was blatantly political in tone and content and irremediably prejudicial,
but that does not deprive the report responding to the nonprejudicial mandate
given by the council president of its intrinsic value. Neither does the technical
eyebrow raiser of one mission member’s public letter. The occasional tilt against
Israel and blind eye to the Hamas-created situation in Gaza, with its conse-
quential limitations on the investigative capacity of the mission, is hardly help-
ful but equally not fatal. It is nevertheless regrettable that these elements have
facilitated the perpetuation of Israel’s decades-long practice of diverting at-
tention from the substance to process.

The fact remains that the concerns about substance are real and the re-
port’s identification of them deserve study. Chapter X1, in particular, describes
incidents that cry out for clarification. They relate to certain neighborhoods in
which persons identified by the Israelis as noncombatants, mainly women and
children, are given conflicting instructions about where to go and then find
themselves the object of shooting by Israeli forces. In one case, a (handcuffed)
mndividual was shot, family members were prevented from assisting him, and
all attempts 1o get Palestiman Red Crescent or International Committee of the
Red Cross assistance to him were rejected. He bled to death. Behind the argu-
ments about process and balance are disturbing questions of very real flesh and
very real blood, questions that the Israeli government will hopefully sooner
rather than later address in a way that serves truth and justice. &
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Concluding Remarks
Tom Farer

IN CONJUCTION with the Academic Council on the United Nations System
(ACUNS), the editors of Global Governance have created a moderated online
discussion forum, where we invite the four contributors to this agora, and the
broader scholarly community, to comment on the articles, to take account of
the anticipated Israeli government’s responses to the evidence of violations of
humanitarian and human rights law marshaled in the Goldstone Repoit, and to
respond to letters to the editors. This online conversation should enrich the
“contribution of the agora to public appreciation of the Goldstone Report and
the issues it raises. Whatever the follow-on discussion, and whatever my pos-
sible disagreement with one or another point in these four articles, I believe the
articles set an example of reasoned discourse about a confroversial effort to in-
terpret the law applicable to asymmetric armed conflicts, and to apply that law
dispassionately under strenuously difficult conditions.

1 see no need to attempt a summary of the essays. They are not long, they
are clearly written, and they speak sufficiently for themselves. But like any
texts, much Jess those concerning matters that engage powerful emotions, they
are still subject to interpretation that will vary with each interpreter’s view-

point. In other words, neither I nor anyone else can achieve a definitive sum-
mary of the essays or the judgments they embody.

What I think I might be able to contribute in these concluding paragraphs
is an appreciation of one particularly controversial feature of this very contro-
versial report, a feature that seems to me insufficiently addressed by the es-
sayists either individually or collectively. That feature is the report’s inclusion
of observations about Israel’s behavior in all of the Occupied Territories (a de-
scription, to be sure, the government of Israel rejects!) and of Israeli policy
more generally in responding to asymmetrical threats. Since Goldstone’s man-
date was to inquire into alleged violations of human rights and humanitarian
law in the Gaza conflict, inclusion of observations about anything else was
said to be gratuitous and, because gratuitous, evidence of a desire to cast [srael
in the worst light possible and to advance the Palestinian political agenda. I be-
lieve this criticism is unjustified and is based on a failure to comprehend the
methodological difficulties that a commission of inquiry iike the Goldstone
one {aces 1n the aftermath of an armed confhict, particularly where one party
refuses to cooperate, '

I approach this issue from the experience acquired during the eight years
that I served as a member of the Inter-American Commission on Human Rights
of the Organization of American States.? During those years (1976-1983), the
commission conducted on-site inquiries into the general condition of human
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rights in Latin American countries marked by various levels of insurgent action
against the established governments, many of which were highly repressive. In
the case of Nicaragua, we arrived within days of the Somoza government’s vi-
olent suppression of uprisings in almost all of the country’s urban areas. Under
pressure from the United States and other Western Hemisphere governments,
the Somoza regime notionally allowed us to try to collect evidence in any way
we desired. But it did not conceal its hostility and we had no hope of securing
access, for example, to evidence of the rules of engagement actually employed
by government forces, much less communications between officers in the field
and the head of state. Neither did we have a realistic chance of securing can-
did and freely volunteered testimony from 1 l'htaify' officers or other government
officials. The same difficuities attended our visits to countries like Argentina,
Guatemala, and El Salvador.

As a result we, like the Goldstone Mission, had to rely on the testimony
of victims, of nongovernmental organizations (NGOs), occasionally of indepen-
dent religious personnel like the Jesuits, diplomats from reliable countries, and,
occastonally, representatives of intergovernmental organizations. They were
not under oath. In the end our conclusions rested on circumstantial evidence,
mportantly including historical circumstances and our assessment of the cred-
ibility of people with whom we spoke, including government officials rigorously
denying or rationalizing the alleged violations, none of whom were subject to
cross-examination by an adverse party.? In other words, our reports rarely reste
on evidence that would have sufficed to support conviction in an ordinary
criminal trial. Yet in retrospect, it is clear that our findings of summary execu-
tion, torture, and other grave crimes committed as a matter of high policy by
officials of the relevant governments were accurate, as impartial observers gen-
erally perceived them to be at the time.

Among the circumstances we took into account was the particular regime’s
general pattern of behavior over time. For instance, in a case like Guatemala,
a society in which police and military were conspicuously present everywhere
but particularly in the capital, the government’s consistent failure to identify,
much less punish, the perpetrators of numerous atrocities committed against
political dissidents would have led any reasonable person to believe that gov-
ernment officials were themselves the perpetrators. And so when looking into
recent atrocities, 1t was reasonable to assume regime delinquency unless and
until the government demonstrated that, for once, it was not responsible,

Prior behavior is generally not admitted into ordinarily criminal proceed-
ings in developed countries, not because it is logically irrelevant, but on the
contrary because it is so highly persuasive. Its exclusion reflects a policy of fa-
voring the criminal defendant confronted with the immensity of state power.
In other words, it 1s a way ol executing the presumption of innocence. The rea-
son for (or one might say the value behind) that presumption does not apply
where the state s, as it were, in the dock because the state has ample power to
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rebut erroneous charges. Its accusers, the members of investigative commissions
or human rights NGOs without the authority to compel the production of evi-
dence, are in fact the relatively weak party. Their credibility lies in the per-
suasiveness of their reports. And in order to be credible in the face of their
weakness vis-a-vis the governments they are investigating, they must deploy
all of the evidence that could persuade reasonable people.

Hence, had T been a member of the Goldstone Mission trying to decide
whether it was more likely than not that at best the Israeli military showed a
callous disregard for the lives and postattack well-being of Palestinian non-
combatants, I would certainly have looked to previous instances of Israeli re-
taliation for violent acts by nongovernmental groups against israeli soldiers or
civilians. Such acts include the 2006 devastation of Shia neighborhoods in
Beirut and even much earlier cases like the 1953 retaliatory mission against
the Jordanian border village of (Qibya where a unit of the Israel Defense Forces
(IDF), executing an order from the government to undertake “‘destruction and
maximum killing,” moved methodically through the village firing blindly through
windows and doorways and blowing up houses.”* Faced with international
outrage, even from the United States, Prime Minister Ben Gurion called the at-
tribution of responsibility to the IDF “absurd and fantastic” and insisted that a
rigorous investigation had established that no unit of the force had left its base
on the night of the attack, and further declared that the atrocity had been car-
ried out by settlers furious over attacks on them by Palestinians operating out
of Jordan.® And of course, [ would invoke the 1982 insertion of Christian mili-
tia (notable for their brutality) into Palestinian refugee camps where they ram-
paged while Israeli forces under Gen. Ariel Sharon controlled the perimeter.

I would also point to an Israeli elite attitude toward Palestinian national-
ism that has remained impressively constant for more than a century. Before
Israel was founded, Vladimir Jabotinsky, the ideclogical forebear of the pres-
ent Likud Party, wrote that the Palestinian Arab’s “instinctive patriotism . . .
cannot be bought . . . it can only be cured by . . . force majeure.”® In 2003, the
IDE’s then chief of staff, Lt. Gen. Moshe Ya’alon, spoke of the need to “seer
deep into the consciousness of Palestinians that they are a defeated people.”

In addition, T would not overlook the means employed by the Israelt gov-
ernment to repress the first intifada in which most yvoung Palestinians resisted
occupation with stones, not bombs and guns. At an early pomt in this first large-
scale resistance to the occupation, the distinguished Israeli author, Amos Alon,
wrote:

More than ninety Palestinians have died so far. . . . Most were shot; {wenty-
one are said to have died by asphyxiation by tear gas (including three babies
less than seven months old, a boy of twelve, and one man a hundred years
old). Seven are said to have died as a result of beatings (including one four-
teen year-old boy and a man aged 60). . . . Hundreds have been wounded and
beaten up by truncheon-yielding troops who follow orders that are at best
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confused and at worst downright brutal. . . . The hospitals in Gaza and else-
where are filled with youngsters suffering from broken arms or legs, or both.,
... Yet in three months of uprising the rioters have not fired a single shot.”

That was 1 1988. By 1991, more than 700 Palestinians had been killed
and many thousands wounded. Of those killed, close to 150 were age sixteen
or younger. Amnesty International USA reported that about 35 were less than
twelve years oid.?

Finaily, I would have noted that the umform historical consequence of
colonial occupation is the brutalization of the occupier and the elaboration of
a justificatory narrative that includes the dangerousness and harbarism of the
dominated. Progressive brutalization is equally an incident of prolonged coun-
terinsurgency campaigns.

I would then have concluded that the pattern of Israeli behavior, doctrine,
and strategic thought over the years, together with the universal phenomenon
of colonial brutalization, in conjunction with the testimony gathered by the
Goldstone Mission and the observed ruins of nonmilitary-targets like hospitals,
schools, Gaza’s only flour mill, and other parts of the essential civilian infra-
structure, combined with the large number of noncombatant casualties com-
pared to the handful of casualties among the Israeli forces that entered Gaza
(implying a command decision to use standoff force—artillery, mortars, rock-
ets, and bombs—wherever possible and free-fire zones to minimize casualties
to those forces), justified a presumption both of intent to punish the civilian
population and of ruthless indifference to civilian casualties.

Israel could overcome that presumption by establishing an independent
commission of its own, a commission that at least includes internationally dis-
tinguished figures in the defense of human rights, with the power to compel
testimony, with full access to communications between government officials
and between senior commanders and junior otficers in the field. After scrupu-
lously investigating the various incidents detailed by the Goldstone Mission,
such an Israeli commission might possibly conclude that the mayhem experi-
enced by the civilian population of Gaza was reasonably incidental to opera-
trons against military targets of sufficient importance to justify theiwr secondary
effects.

However, exculpation of Israeli behavior would also have to answer con-
vincingly two claims: The first, developed by Richard Falk in his essay, is that
the rocket attacks could have been ended without recourse to infense violence by
ending the blockade of (Gaza and entering into a formal truce with Hamas. And
second, is that lethal force is an absolute last resort where the threat to law and
order, in this case the rockets from Gaza, occurs within territory under the gov-
ernment’s de facto control. If you conclude, as I do, that Gaza remains the equiv-
alent of a prison camp from which, for reasons of efficiency, the guards have
withdrawn to the periphery, then the last-resort rule would apply in this case.
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Debate, often virulent, about the Gaza conflict and the Goldstone Report
will doubtless continue. &
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